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THE PROTECTING THE RIGHT TO ORGANIZE
ACT: DETERRING UNFAIR LABOR PRACTICES

Wednesday, May 8, 2019
House of Representatives,
Committee on Education and Labor,
Subcommittee on Health, Education, Labor, and Pensions,
Washington, DC.

The subcommittee met, pursuant to notice, at 2:18 p.m., in room
2175, Rayburn House Office Building. Hon. Frederica S. Wilson
[chairwoman of the subcommittee] presiding.

Present: Representatives Wilson, Norcross, Morelle, Wild,
McBath, Underwood, Stevens, Courtney, Harder, Shalala, Levin,
Trahan, Scott, Walberg, Roe, Allen, Banks, Fulcher, Taylor, Wat-
kins, Wright, Meuser, and Johnson.

Also present: Representatives Foxx, Hayes, and Jayapal.

Staff present: Tylease Alli, Chief Clerk; Nekea Brown, Deputy
Clerk; Ilana Brunner, General Counsel Health and Labor; David
Dailey, Senior Counsel; Kyle deCant, Labor Policy Counsel,
Mishawn Freeman, Staff Assistant; Christian Haines, General
Counsel Education; Eli Hovland, Staff Assistant; Stephanie Lalle,
Deputy Communications Director; Kevin McDermott, Senior Labor
Policy Advisor; Max Moore, Office Aid; Merrick Nelson, Digital
Manager; Banyon Vassar, Deputy Director of Information Tech-
nology; Katelyn Walker, Counsel; Courtney Butcher, Minority Di-
rector of Coalitions and Members Services; Akash Chougule, Minor-
ity Professional Staff Member; Rob Green, Minority Director of
Workforce Policy; John Martin, Minority Workforce Policy Counsel,
Hannah Matesic, Minority Director of Operations; Kelley McNabb,
Minority Communications Director; Ben Ridder, Minority Legisla-
tive Assistant; Meredith Schellin, Minority Deputy Press Secretary
and Digital Advisor; and Heather Wadyka, Minority Operations As-
sistant.

Chairwoman WILSON. The Subcommittee on Health, Employ-
ment, Labor, and Pensions will come to order. Welcome, everyone.

I note that a quorum is present. I ask unanimous consent that
Representatives Suzanne Bonamici of Oregon, Pramila Jayapal of
Washington, Jahana Hayes of Connecticut, Bradley Byrne of Ala-
bama, and Ben Cline of Virginia be permitted to participate in to-
day’s hearing with the understanding that their questions will
come after all members of the HELP Subcommittee on both sides
of the aisle who are present have had an opportunity to question
the witnesses. But we welcome our colleagues to this hearing.

o))



Without objection, so ordered.

The subcommittee is meeting today in a legislative hearing to re-
ceive on Protecting the Right to Organize Act: Deterring Unfair
Labor Practices. Pursuant to committee rule 7c¢, opening state-
ments are limited to the chair and the ranking member. This al-
lows us to hear from our witnesses sooner and provides all mem-
bers with adequate time to ask questions.

I recognize myself now for the purpose of making an opening
statement.

Today we are holding the first legislative hearing on H.R. 2474,
the Protecting the Right to Organize, or the PRO Act, a comprehen-
sive proposal to strengthen workers’ rights to organize and to bar-
gain for higher wages, better benefits, and safer working condi-
tions. This hearing will focus specifically on the provisions of the
bill that prevent employers from violating workers’ rights through
coercion, retaliation, and delay.

For generations, labor unions fueled our Nation’s prosperity, pro-
tected the health and safety of American workers and supported a
strong, strong, strong middle class. When union membership was
at its peak of around 30 percent between the end of World War II
and 1973, wage growth and worker productivity grew at nearly
identical rates. But over the next 4 decades, as union membership
declined, the link between rising productivity and rising pay was
eroded.

Between 1973 and 2017, worker productivity increased by 73 per-
cent, but wages only grew by 12 percent, adjusting for inflation.
This shift has undermined the financial security of workers and
their families and contributed to the severe income inequality we
face today.

Yet, despite the proven benefits of strong unions, just one in ten
workers is currently a union member. That is a level not seen since
the 1930’s, just before the passage of the National Labor Relations
Act. But American workers have not given up on unions—far from
it. Support for unions is at a 4 decade high. According to a poll of
workers across the country by researchers at MIT, 48 percent of
non-union workers said they would vote to join a union.

One major reason for the gap between worker enthusiasm and
low union density is that toothless labor laws, more intense and
more sophisticated employer opposition to unions, and relentless
political attacks have dismantled workers’ right to organize.

The current system allows employers to unlawfully discourage,
delay, or prohibit union organizing with near impunity. Even when
our labor laws work as intended, employees are often left with hol-
low victories after months or years of appeals.

Today we will evaluate how provisions in the PRO Act would
deter employers from violating workers’ rights to form unions. The
PRO Act would do this in five ways:

First, it establishes meaningful penalties for companies that vio-
late their employees’ rights. Incredibly, there are no civil penalties
that can deter employers from violating workers’ rights to organize
under current law, no matter how repeated or willful the conduct.

The PRO Act would authorize civil penalties for employers that
retaliate against workers who seek to join a union.
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Second, the PRO Act would streamline procedures to guarantee
swift remedies. If a worker is unlawfully fired for organizing, they
may have to wait years before receiving recourse. And justice de-
layed is justice denied.

The PRO Act would guarantee temporary reinstatement for
workers while their cases are pending and would make National
Labor Relations Board orders self-enforcing, like those of any other
Federal agency.

Third, the PRO Act would ban employers from requiring employ-
ees to attend captive audience meetings.

Fourth, the PRO Act would establish a mediation and arbitration
process to encourage employers and unions to reach a first collec-
tive bargaining agreement. Under current law, even if a union wins
an election, employers can stall at the bargaining table with mini-
mal consequences. The PRO Act would effectuate the NLRA’s origi-
nal purpose of promoting collective bargaining.

And, finally, the PRO Act fosters transparency so employees
know their rights under the law. Other Federal labor and employ-
ment laws require employers to post notices of employees’ rights,
like Title VII of the Civil Rights Act, the Family and Medical Leave
Act, and OSHA. The PRO Act will similarly guarantee that employ-
ers notify employees of their rights under the law.

This legislation is all about restoring workers’ rights to organize
and improving the quality of life for workers and their families in
communities across America.

I want to thank our witnesses for giving us this time and exper-
tise this afternoon, and I now yield to the ranking member, Mr.
Walberg, my friend, for the purpose of an opening statement.

Mr. Walberg, the esteemed Mr. Walberg.

[The statement of Chairwoman Wilson follows:]

Prepared Statement of Hon. Frederica S. Wilson, Chairwoman,
Subcommittee on Health, Employment, Labor, and Pensions

Today, we are holding the first legislative hearing on H.R. 2474, the Protecting
the Right to Organize, or the PRO Act, a comprehensive proposal to strengthen
workers’ right to organize and bargain for higher wages, better benefits, and safer
working conditions. This hearing will focus specifically on the provisions of the bill
that deter employers from violating workers’ rights through coercion, retaliation,
and delay.

For generations, labor unions fueled our Nation’s prosperity, protected the health
and safety of American workers, and supported a strong middle class. When union
membership was at its peak of around 30 percent between the end of World War
II and 1973, wage growth and worker productivity grew at nearly identical rates.

But over the next four decades as union membership declined, the link between
rising productivity and rising pay was eroded. Between 1973 and 2017, worker pro-
ductivity increased by 73 percent, but wages only grew by 12 percent, adjusting for
inflation. This shift has undermined the financial security of workers and their fam-
ilies and contributed to the severe income inequality we face today.

Yet despite the proven benefits of strong unions—just one in 10 workers is cur-
rently a union member. That’s a level not seen since the 1930’s, just before the pas-
sage of the National Labor Relations Act.

But American workers have not given up on unions. Far from it. Support for
unions is at a four-decade high. According to a poll of workers across the country
by researchers at MIT, 48 percent of non-union workers said they would vote to join
a union.

One major reason for the gap between worker enthusiasm and low union density
is that toothless labor laws, more intense and more sophisticated employer opposi-
tion to unions, and relentless political attacks have dismantled workers’ right to or-
ganize.
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The current system allows employers to unlawfully discourage, delay, or prohibit
union organizing with near impunity. Even when our labor laws work as intended,
employees are often left with hollow victories after months or years of appeals.

Today, we will evaluate how provisions in the PRO Act would deter employers
from violating workers’ rights to form unions.

The PRO Act would do this in five ways:

First, it establishes meaningful penalties for companies that violate their employ-
ees’ rights. Incredibly, there are no civil penalties that can deter employers from vio-
lating workers’ rights to organize under current law—no matter how repeated or
willful the conduct. The PRO Act would authorize civil penalties for employers that
retaliate against workers who seek to join a union.

Second, the PRO Act would streamline procedures to guarantee swift remedies.
If a worker is unlawfully fired for organizing, they may have to wait years before
receiving recourse, and justice delayed is justice denied. The PRO Act would guar-
antee temporary reinstatement for workers while their cases are pending, and
would make National Labor Relations Board orders self-enforcing, like those of any
other Federal agency.

Third, the PRO Act would ban employers from requiring employees to attend cap-
tive audience meetings.

Fourth, the PRO Act would establish a mediation and arbitration process to en-
courage employers and unions to reach a first collective bargaining agreement.
Under current law, even if a union wins an election, employers can stall at the bar-
gaining table with minimal consequences. The PRO Act would effectuate the
NLRA’s original purpose of promoting collective bargaining.

And finally, the PRO Act fosters transparency, so employees know their rights
under the law. Other Federal labor and employment laws require employers to post
notices of employees’ rights—like Title VII of the Civil Rights Act, the Family and
Medical Leave Act, and OSHA. The PRO Act will similarly guarantee that employ-
ers notify employees of their rights under the law.

This legislation is about restoring workers’ right to organize and improving the
quality of life for workers and their families in communities across America.

Mr. WALBERG. Oh, keep it up.

Madam Chairwoman, thank you. I appreciate serving with you
on this committee. And we disagree on some things, we agree on
plenty of things. And I would say today as well, that our esteemed
Chair of the full Education and Labor Committee, as well as your-
self and I, certainly agree on some things about the labor move-
ment, the labor union, and the accomplishments that they have
had. That has been a benefit to all of us who have been in the
workplace, at whatever area of the workplace it has been.

Organized labor has a long history in America, in the work force
of America, in its diverse looks and places and the work force. The
early advocacy for fairness and decent treatment left an important
legacy—and 1 say that sincerely—save lives, that have impacted
benefits and futures for Americans, and giving an example, in
many cases, to the rest of the world. But that legacy also is, as is
continued unfortunately, to the modern labor movement, has ap-
peared to have been abandoned or gone beyond need in many
cases.

And that is what we are discussing today, and it is a vital discus-
sion.

I grew up in a union household on the south side of Chicago. My
father was a machinist and, in fact, tool and die maker and a union
organizer. I remember seeing the buttons on his apron and on his
cap of the Steelworkers Union. I saw that in my household and
upon graduating from high school I went to work at US Steel
South Works on the south side of Chicago, No. 2, electric furnace,
as a laborer, as a furnace worker, a ladler repairman, as a mold
platform operator, third helper on the furnace, and as a hooker.
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And if you are a steel mill operator you will know what a hooker
is.
But that was my life. And I can tell you that there were parts
of those jobs that I performed that were safer, benefits were better,
because of early work by my father and other union workers.

But there are other things about that as well. The lessons I
learned from my father and my own experience as a union worker
helped shape my understanding of labor unions, both the good and
the bad. Americans have the right to organize. I will say that
again—Americans have the right to organize—and to join a union
if they choose to do so. The United States law has protected this
freedom for over 80 years.

Outdated U.S. labor laws are in need of significant reforms. It is
true. But those reforms should put workers, not union leaders,
first. With all due respect, the sweeping legislation we are here to
discuss today doesn’t benefit workers. H.R. 2474 reads like a
sweeping special interest wish list. Contrary to the statements of
the bill’s sponsors, this bill fails to promote the wellbeing or success
of American workers. Instead, the legislation grants unprecedented
power to special interests at the expense of workers and employers,
and it takes two.

Among its many radical provisions, the bill requires employers to
turn over workers’ personal information, including their home ad-
dresses, cell phone and landline numbers, personal email address-
es, and more. My workers aren’t asking for that or wanting that,
without workers ever having a say in the matter. H.R. 2474 will
decimate workers’ rights to privacy in order to satisfy union de-
mands.

The bill also bans right-to-work, or as I call it, employee free
choice laws, that allow workers to decide for themselves whether
to join and pay a union, laws that have resulted in more jobs and
higher incomes for workers. And in an effort to make it easier to
create unions, the legislation contains a back-door card check
scheme that Congress deemed too extreme in the last time Demo-
crats were in power. The scheme provides that in the event that
a union loses an election, employers must prove they did not inter-
fere in the election’s results. A completely ludicrous and unwork-
able standard. If an employer is unable to prove they didn’t inter-
fere, that union is automatically ushered into the work force with-
out ever winning a secret ballot election.

Union membership across the United States is steadily declining.
They have failed to adapt with the changing economy. And the ab-
sence of transparency and accountability in their activities has left
many workers disillusioned and dissatisfied. But instead of making
necessary changes to better serve their members, union leaders ap-
pear to be exerting their political influence to call for radical labor
laws like this one, that will allow them to further consolidate
power and bolster their own agendas.

Rather than empowering unions at the expense of workers and
employers, reforms to the National Labor Relations Act, NLRA,
and the Labor-Management Reporting and Disclosure Act,
LMRDA, should improve union accountability and transparency.

The union elections process must be updated to give workers ex-
panded voting rights. It is the height of hypocrisy that Americans
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select their representation in Congress by secret ballot and con-
gressional Democrats select their own leadership by secret ballot,
yet they seek to deny that same right to Americans selecting their
representation in the workplace.

Today’s workers deserve better than what this extreme legisla-
tion has to offer.

Ten years on from the Great Recession and the American econ-
omy is achieving robust, record-breaking growth. Wages are rising
while unemployment remains near record lows. And the number of
job openings exceed the number of job seekers nationwide by 7 mil-
lion. Workers have built this reality, spurred on by pro-growth poli-
cies, like the Republican-led tax law and regulatory reform.

Everyone sitting here on this dais is here because we prevailed
in a debate over ideas back in our districts. We are here because
our constituents decided we would be responsible enough and re-
sponsive enough to serve them. Congress may not be the most pop-
ular organization in America, but at least there are mechanisms in
place for voters to change their minds and change their representa-
tion.

Those same basic American values and principles should apply
to everyone, including organized labor. Resistance to those basic
values and principles deserve a thorough examination. And, thank-
fully, that is what we are here to do today.

And I commit myself to that effort, Madam Chairwoman. And I
yield back.

[The statement of Mr. Walberg to follows:]

Prepared Statement of Hon. Tim Walberg, Ranking Member, Subcommittee
on Health, Employment, Labor, and Pensions

Thank you for yielding.

Organized labor has a long history in the American work force. Their early advo-
cacy for fairness and decent treatment left an important legacy, one unfortunately
that the modern labor movement has appeared to have abandoned. I grew up in a
union household. My father was a machinist and union organizer for part of his ca-
reer, and upon graduating from high school, I went to work at U.S. Steel South
Works on the south side of Chicago. The lessons I learned from my father and my
own experience as a union worker helped shaped my understanding of labor unions,
both the good and the bad. Americans have the right to organize and join a union
if they choose to do so, and United States law has protected this freedom for over
80 years.

Outdated U.S. labor laws are in need of significant reforms, it’s true. But those
reforms should put workers, not union leaders, first. The sweeping legislation we
are here to discuss today doesn’t benefit workers. H.R. 2474 reads like a sweeping
special interest wish list. Contrary to the Statements of the bill sponsors, this bill
fails to promote the wellbeing or success of American workers. Instead, the legisla-
tion grants unprecedented power to special interests at the expense of workers and
employers.

Among its many radical provisions, the bill requires employers to turn over work-
ers’ personal information including their home addresses, cellphone and landline
numbers, personal email addresses, and more without workers ever having a say
in the matter. H.R. 2474 will decimate workers’ right to privacy in order to satisfy
union demands.

The bill also bans right-to-work laws that allow workers to decide for themselves
whether to join and pay a union—laws that have resulted in more jobs and higher
incomes for workers. And in an effort to make it easier to create unions, the legisla-
tion contains a backdoor “card-check” scheme that Congress deemed too extreme the
last time Democrats were in power. The scheme provides that in the event that a
union loses an election, employers must prove they did not interfere in the election’s
results a completely ludicrous and unworkable standard. If an employer is unable
to prove they didn’t interfere, that union is automatically ushered into the work-
place without ever winning a secret ballot election.
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Union membership across the United States is steadily declining. They have
failed to adapt with the changing economy, and the absence of transparency and ac-
countability in their activities has left many workers disillusioned and dissatisfied.
But instead of making necessary changes to better serve their members, union lead-
ers appear to be exerting their political influence to call for radical labor laws like
this 3ne, that will allow them to further consolidate power and bolster their own
agendas.

Rather than empowering unions at the expense of workers and employers, re-
forms to the National Labor Relations Act (NLRA) and the Labor-Management Re-
porting and Disclosure Act (LMRDA) should improve union accountability and
transparency. The union election process must be updated to give workers expanded
voting rights. It is the height of hypocrisy that Americans select their representation
in Congress by secret ballot and congressional Democrats select their own leader-
ship by secret ballot, yet they seek to deny that same right to Americans selecting
their representation in the workplace.

Today’s workers deserve better than what this radical legislation has to offer. Ten
years on from the Great Recession and the American economy is achieving robust,
record-breaking growth. Wages are rising while unemployment remains near record
lows, and the number of job openings exceeds the number of job seekers nationwide.
Workers have built this reality, spurred on by pro-growth policies like the Repub-
lican-led tax law and regulatory reform.

Everyone sitting here on this dais is here because we prevailed in a debate over
ideas back in our districts. We’re here because our constituents decided we would
be responsible enough, and responsive enough, to serve them. Congress may not be
the most popular organization in America, but at least there are mechanisms in
place for voters to change their minds and change their representation. Those same
basic American values and principles should apply to everyone, including organized
labor. Resistance to those basic values and principles deserves a thorough examina-
tion, and that’s what we want to do today.

Chairwoman WILSON. Thank you, Mr. Walberg.

Material for the hearing record—I remind my colleagues that
pursuant to committee practice, materials for submission for the
hearing record must be submitted to the committee clerk within 14
days following the hearing, preferably in Microsoft Word format, by
5 p.m. on May 21, 2019, without objection.

I will now introduce our witnesses.

Mr. Richard Trumka is the distinguished president of the AFL—
CIO. He was formerly the president of the United Mine Workers
of America, and a third generation coal miner. Welcome.

Mr. Jim Staus is a former employee of the University of Pitts-
burgh Medical Center.

Mr. Philip Miscimarra is a partner in Morgan Lewis & Bockius
LLP and former chairman of the National Labor Relations Board.

Mr. Mark Gaston Pearce is the former chairman at the National
Labor Relations Board and currently the executive director and dis-
tinguished lecturer at the Workers’ Rights Institute at Georgetown
University Law Center.

Welcome today. Thank you for being here. We certainly appre-
ciate your presence and your time. We look forward to your testi-
mony.

And let me remind the witnesses that we have read your written
statements and they will appear in full in the hearing record. Pur-
suant to committee rule 7d and committee practice, each of you is
asked to limit your oral presentation to a 5 minute summary of
your written statement. Let me also remind the witnesses that pur-
suant to Title 18 of the U.S. Code Section 1001, it is illegal to
knowingly and willfully falsify any statement, representation, writ-
ing, document, or material fact presented to Congress, or otherwise
conceal or cover up a material fact.
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Before you begin your testimony, please remember to press the
button on the microphone that is in front of you so that it will turn
on and the members can hear you. As you begin to speak the light
in front of you will turn green. After 4 minutes the light will turn
yellow to signal that you have 1 minute remaining. When the light
turns red your 5 minutes have expired and we ask that you please
wrap it up.

We will let the entire panel make their presentations before we
move to member questions. When answering questions, witnesses,
please remember to once again turn your microphone on.

I will first recognize Mr. Trumka.

STATEMENT OF RICHARD L. TRUMKA J.D., PRESIDENT, AFL-
CIOo

Mr. TRUMKA. Chairman Wilson, Ranking Member Walberg, and
members of the subcommittee, on behalf of the 12.5 million mem-
bers and 55 unions of the AFL-CIO, thank you for inviting me to
testify today.

I want to thank House Education & Labor Committee Chairman
Bobby Scott and his colleagues for his foresight they have dem-
onstrated in crafting this important legislation.

Gallup recently put the popularity of unions at 62 percent, a 15
year high. The Wall Street Journal reported that in 2018 it was the
biggest year for collective action in 3 decades. Teachers, from West
Virginia to Arizona, Google employees, workers in every sector and
every region, are embracing the transformational power that comes
from joining together in common cause.

MIT found that half, half of all non-union workers would join a
union today if given the chance. That is more than 60 million
Americans. So why haven’t we seen a rise in union membership
commensurate with this surge in approval, recognition, and desire?
Well, the answer is clear: our woefully outdated labor laws no
longer serve as an effective means for working people to have our
voices heard.

The stated purpose of the National Labor Relations Act is to en-
courage collective bargaining. Yet in the more than 80 years since
its passage, every amendment to the law has made it harder for
workers to form unions.

Today, union busting consultants are paid tens of millions of dol-
lars to deny workers a voice on the job. And once a union election
is won, the same bad actors do everything in their power to under-
mine the collective bargaining process. Workers are forced to sit in
meetings where the only item on the agenda is bashing the union.
Pro-union workers are fired, employers refuse to bargain in good
faith, some refuse to bargain at all, and far too often the financial
consequences for breaking Federal law is virtually nonexistent.
This must change. The Protecting the Right to Organize Act will
change it.

Now, imagine if when running for office your opponent could
force the electorate to listen to speeches urging them to vote
against you. Imagine your opponent had the power to punish those
voters if they did support you. Imagine that Congress refused to
recognize your rightful election. And then imagine that once you fi-
nally were seated, you were denied the basic rights and responsibil-
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ities that come with that office. That is the grim reality that work-
ers face today. They see it in a number of places: misinformation,
reprisals, delays, threats. And after all those obstacles are over-
come, an outright refusal to recognize the election results.

I included several such examples in my written testimony. And
that is why half of non-union workers want to join a union today,
yet less than 12 percent actually have one. Why does it matter?
Simply put, workers in unions bargain for higher wages and are
much more likely to have healthcare and a pension. The union ad-
vantage is even greater for people of color and those without a col-
lege degree. Unionized workers have a real say in critical work-
place issues, like time off to care for a loved one, the deployment
of technology, protection from discrimination.

A happier, healthier, more upwardly mobile work force is good
for our economy as consumers have additional money to spend,
local tax revenues increase, education funding is bolstered, inequal-
ity shrinks. It is a virtuous cycle upward, not downward.

The union movement and all working people are hungry for pro-
worker reforms to existing labor laws. The PRO Act would do many
important things. Chief among them, provide more substantial re-
lief for workers whose rights have been violated, ensure a process
for reaching a first contract once a union is recognized, and create
a true deterrent so that employers think twice before violating the
law.

Something is happening in America. Workers are embracing col-
lective action with a fervor that I have not seen in a generation.
It is time for our laws to catch up, it is time to make the PRO Act
the law of the land.

Thank you very much.

[The statement of Mr. Trumka follows:]
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May 8, 2019
On
The Protecting the Right to Organize Act: Deterring Unfair Labor Practices

On behalf of the 12.5 million members and 55 unions of the AFL-CIO, thank you for
inviting me to testify on the Protecting the Right to Organize (PRO) Act (H.R. 2474). The
AFL-CIO strongly supports the PRO Act, and | personally want to commend Chairman
Scott and the many co-sponsors of this bill for taking a bold step to restore fairness to
the economy by strengthening the rights of working people to negotiate with our
employers for better wages and working conditions.

Congress recognized that unions benefit all workers, not just union members, when it
passed the National Labor Relations Act more than 80 years ago. The act’s stated
purpose is to encourage the practice of collective bargaining and protect the right of
workers to form unions. In the depths of the Great Depression, Congress concluded that
giving workers the power to form unions and bargain collectively would strengthen our
economy and safeguard our democracy.

Unfortunately, since the act's passage, corporations and their political supporters have
pushed America in the wrong direction. Almost every amendment to the NLRA has
made it harder for workers to form unions. Every year, union-busting consultants have
taken more and more corporate money to prevent workers from coming together to form
unions and, when an election is won, to undermine the process of collective bargaining.
State “right to work” laws, promoted by a network of billionaires, super PACs and
special interest groups, have given even more power to big corporations at the expense
of working people.

Today, unions represent the smallest share of the private sector workforce since before
passage of the NLRA. As the density of unions has declined, income inequality has
skyrocketed. Although income inequality is seen as one of the most intractable
economic problems facing our nation, we know how to reverse it. The simple truth is
that when a greater share of workers were in unions, our economy and society were
more equal. According to the Economic Policy Institute, the decline in union density
accounts for one-third of the rise in wage inequality among men and one-fifth among
women.

Unions win better wages and benefits for all types of working people. Union members
earn, on average, 13% higher pay than nonunion members in the same occupation with
the same level of experience and education. The union advantage is even greater for
people of color and those without a college degree. Similarly, hourly wages for women
in unions are more than 9% higher on average than for nonunion women with
comparable characteristics.
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Union members also have the power to negotiate for better, quality health insurance
and retirement security, as well as paid sick and family leave. For example, 94% of
workers with a union contract receive employer-provided health insurance versus 67%
of workers without a union, and our plans tend to be better. Some 90% of union
members participate in a retirement plan compared to 75% of nonunion members.
Eighty-seven percent of union members have access to paid sick days versus 69% of
nonunion members,

Unions also help workers without a union get ahead. In 2016, worker wages in states
with lower union density lagged behind states with higher density by more than $100 a
week. Unions also provide upward mobility for low-income families. Researchers at
Harvard University found that children born to low-income families typically ascend to
higher incomes in metropolitan areas where union membership is higher.

So it is little surprise that workers in every sector and every region are embracing

the transformational power that comes from joining together in common cause. The
year 2018 was the biggest for collective action in three decades and that surge is
defining 2019 and shaping the early contours of the 2020 presidential election.
Programmers at Google, school teachers in West Virginia and manufacturing workers at
Volkswagen in Tennessee are standing up and speaking out.

Today, public support for unions is at a more than 15-year high. importantly, the people
who make up labor unions, our members and families, are the most supportive, but
even a majority of nonunion members favor unions. Equally important, the strongest
support for unions is from those ages 18-29, and the biggest jump in favorable attitudes
toward unions has come from 30-39-year-olds.

Working people want union representation. A growing number of workers see unions as
the preeminent source of power that will give them a voice on the job and a say in their
own futures. Professor Thomas Kochan and colleagues at MIT and Columbia University
found in their 2017 Worker Voice Survey that 48% of nonunion members would vote for
a union if an election were held at their workplace, a 50% jump from similar studies
conducted in 1977 and 1995. Some 48% of nonunion members want a union—that’s
more than 60 million people. But only 11.7%—or 14.7 million—were actually
represented in 2018. Something is wrong. And that something is the law.

Our current labor law is frustrating workers’ clear and growing desire to be represented.
in too many ways, it's giving employers the power to decide whether or not their
workers can unionize. This is a gross violation of the NLRA'’s stated mission, and it's
why labor law reform is an urgent national necessity.

So what are workers up against? Let me give you just four examples and apply them to
your experience as elected officials.

First, when you campaign for office, you have to talk to voters. You engage with them at
town halls, coffee shops and worksites. For workers wanting to form a union, that
communication is greatly restricted. Conversations about unionization must be done on
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breaks, and representatives from unions can be denied access to worksites
altogether.

Yet employers can force employees to listen to their anti-union rhetoric in forced
“captive audience meetings.” Employers can fire workers who simply stand up and
leave such meetings and even those who have the audacity to express their own
opinions after being told their role is only to listen.

Captive audience meetings give employers an unfair and often insurmountable
advantage over unions in reaching voters with their message, particularly undecided
voters. Yet this clearly coercive practice has been held to be lawful since passage of the
anti-worker amendments to the Taft-Hartley Act in 1947. In addition, by forcing
employees to listen to anti-union propaganda, employers are signaling the threat of
consequences for a “yes” vote.

This is not a theoretical practice. It happens time and time again before union elections.
A study of more than 200 representation elections found that employers conducted
mandatory meetings 67% of the time. A more recent study found that in 89% of
campaigns surveyed, employers required employees to attend captive audience
meetings during work time and that the majority of employees attended at least five
such meetings during the course of the campaign.

et me give you an example. In late 2017, over 80% of the workers at a Kumho Tire
plant in Macon, Georgia, had signed union authorization cards asking to be represented
by the United Steelworkers (USW). The workers had been motivated by serious
concerns about chemical exposures and inadequate safety training. In the period
preceding the National Labor Relations Board election, workers were forced into daily
captive audience meetings, grilled by supervisors in one-on-one interrogations and
compeiled to watch anti-union videos playing repeatedly on monitors in the facility.
Ultimately, workers voted narrowly against union representation—164-136—despite
80% having supported the union prior to the employer’s pressure tactics.

This PRO Act would ban captive audience meetings and require employers to attract an
audience with the power of their ideas, just like candidates for public office. Importantly,
it would not limit anyone’s freedom to speak. Employers, like unions, would be free to
express their views about union representation. The bill would simply ensure that no
party can gain an unfair advantage by forcing employees fo listen. Freedom of speech
and the freedom not to listen would both be protected.

Second, when you run for office, you have no power over individual voters and you
certainly would not consider punishing a constituent who voted for your opponent even
if you had the power to do so. But in the workplace, employers have the power to
terminate or take other adverse actions against employees; and before many union
elections, employers abuse that power by firing employees who actively campaign for
union representation.

Last year, the NLRB awarded over $50 million to employees the agency found to have
been discriminatorily discharged or otherwise punished. More than 1,250 employees
were ordered reinstated by the agency. But these numbers do not account for the
chilling effect of punishing pro-union workers. There are no doubt thousands of workers
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who have been scared out of exercising the right to support unions. And the NLRA's
paltry fines have done little to nothing to deter employers from this illegal and
destructive practice.

Right now, an employer who fires a union activist to chill an organizing drive faces
merely the prospect of paying the employee back pay many years later. In fact, back
pay awards only happen after a charge is filed, the General Counsel issues a complaint,
a hearing is held, an administrative law judge finds a violation, the NLRB affirms the
judge’s finding and the board’s order is enforced in a federal appeals court. During that
typically multi-year period, the illegally fired employee is forced by law and by practicai
necessity to seek other employment, and any interim earnings ultimately reduce the
employer's back pay liability.

Often the back pay award is no more than a couple thousand dollars, and sometimes
less. And while the board can order an illegally fired employee reinstated, that order
comes far too late to bring the worker back before a union election. in fact, a
reinstatement offer often comes so late that most employees have moved on and
decline to return. In 2018, only one-third of employees who were granted reinstatement
after a board order accepted the offer. So if violating the law chilled the organizing drive,
the employer will consider it a good investment. In other words, violating the law just
makes good economic sense for many employers, nothing more than the cost of doing
business.

And even after organizing drives have resulted in successful elections, union supporters
are sometimes subjected to reprisal firings. In May 2018, flight engineers at Boeing's
facility in South Carolina voted to form a union, but right before Christmas that year the
company fired six pro-union engineers as it continued to appeal and delay the contract
bargaining that should have been the immediate result of the election.

The PRO Act would fix these flaws and create a real deterrent by eliminating the
reduction of back pay awards for interim earnings, providing for double back pay and
permitting the award of civil penalties in an amount up to $50,000 against the employer
and responsible owners and managers.

The bill also requires the NLRB to go into District Court to seek temporary reinstatement
of a pro-union worker illegally fired during an organizing drive. This will eliminate the
unequal treatment of unions and employers under existing law whereby the board is
required to seek such relief against a union that merely engages in picketing of the
wrong employer, but not against an employer who fires a union supporter.

Third, when you are elected in November, you take office in January. But when
employees vote for a union, there is no set timetable, and often, the employer refuses to
recognize its employees’ chosen representative for years. That is like your opponent
holding the seat after you win the election and continuing to occupy it throughout what
should be your first term in office. How is that even possible? Again, flaws in current
labor law permit this perverse outcome.

Today, when workers vote to be represented by a union, the NLRB certifies the election,
but that certification is not enforceable and employers often disregard their employees’
wishes and refuse to bargain with the union. The board is powerless to compel the
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employer to recognize the union until the union files an unfair labor practice charge and
the board finds the employer has violated the law. But even then, the board’s order is
not immediately enforceable. Rather, the board must proceed to a U.S. Court of
Appeals to obtain an enforceable order to bargain.

This convoluted process can delay workers' democratically won first contract for years.
And, at the end of it all, all the board is empowered to do is issue an order to bargain.
Employees are not entitled to any form of compensation that would have resulted from
bargaining had the employer recognized the results of the election in a timely manner—
no back pay for lost wages and no compensation for lost pension contributions, for
example.

Let me give you just one typical example. On Dec. 3 and 4, 2015, skilled trades workers
at Volkswagen's factory in Chattanooga, Tennessee, voted to be represented by the
UAW. The vote was 108 to 44 with 95% turnout. The NLRB's regional director certified
those results on Dec. 14, 2015. But because the employer exploited every avenue of
delay open to it under existing law, appealing to the board, refusing to bargain in order
to force the board to cite it for committing an unfair labor practice and appealing that
citation to an appeals court, for three and a half years after the vote, the workers’
chosen representative was not recognized, bargaining did not begin and the board was
powerless to do anything about it. The UAW had now taken matters into its own hands
and petitioned to represent all employees at the factory.

The PRO Act would fix this problem in a straightforward manner. When employees vote
to be represented, the board would not simply certify the union as the representative
but, at the same time, order the employer to bargain. That order would be enforceable
by the board in a federal district court after 30 days. Under the bill, when employees
vote to be represented, bargaining will commence within a matter of months, just as you
took your office shortly after you were elected.

And the PRO Act would take one more sensible step toward preventing delay even
before employees are permitted to vote. The act removes the employer as a party to the
hearing that often precedes an election. That makes sense because the election is to
determine who will represent the employees in negotiations with the employer. The
employer should not be given standing to delay that election or shape the voting unit
through the preelection hearing. That is like Canada trying to influence your election
because it is involved in trade negotiations with the U.S.

Finally, when you are elected and sworn into office, you immediately assume the duties
of a sitting member of Congress. In contrast, when employees vote to be represented
by a union, overcoming the myriad of obstacles | have just described, the union can be
prevented from engaging in the type of workplace governance envisioned by the
authors of the NLRA. That is because in far too many cases the employer never enters
into a collective bargaining agreement with the workers. in over 30% of successful
elections, employees who have voted for representation never receive the benefit of a
negotiated agreement covering wages, benefits and working conditions. Can you
imagine if 30% of elected officials were never seated?

How can this happen? Again, the answer lies in the weakness of existing law. Under the
current NLRA, if an employer engages in surface bargaining, dragging out the process
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without a good faith effort to reach a first contract, the NLRB is powerless to provide a
remedy. The board cannot order the employer to agree to any contract term. The board
cannot award damages to workers for lost wages or other injuries suffered as a result of
the employer’s failure to bargain in good faith, even in the face of overwhelming
evidence that the unlawful conduct caused the injury. All the board can do is order the
employer to bargain in good faith—a toothless remedy that does nothing to change
these behaviors and tactics.

The PRO Act addresses this flaw by guaranteeing that workers who vote for a union get
a collective bargaining agreement. The bill provides that if the parties are not able to
reach agreement after 90 days, the Federal Mediation and Conciliation Service will
assist the parties to reach agreement. And if there is still no agreement after 30 days,
FMCS will appoint a tripartite panel to arbitrate the dispute and arrive at a fair
agreement.

The PRO Act also recognizes that employees need the freedom to picket or withhold
our labor in order to push for the workplace changes we seek. The bill protects
employees’ right to strike by preventing employers from hiring permanent replacement
workers. It also allows unrepresented employees to engage in collective action or class
action lawsuits to enforce basic workplace rights, rather than being forced to arbitrate
such claims alone. Finally, the bill would ensure that employees are not deprived of our
right to a union because an employer deliberately misclassified us as supervisors or
independent contractors.

The PRO Act would go a long way toward bringing U.S. labor law into compfiance with
international norms. The International Labor Organization has adopted eight
conventions containing core labor standards. The U.S. has ratified only two, not
including number 87 on Freedom of Association and Protection of the Right to Organize
and number 98 on the Right to Organize and Collective Bargaining. Only five other ILO
member states have ratified two or fewer core conventions.

In 2007, the U.S. Council for International Business reported that U.S. law had been
found to “directly conflict with” five of the core conventions, including both 87 and 98,
and was inconsistent with international norms in numerous respects, including failing to
cover low-level supervisors, many public employees and other workers, permitting
coercive employer interference with organizing and restricting the right to strike. The
PRO Act addresses each of those deficiencies.

Qur outdated labor laws are making us weaker at home and diminishing our standing in
the world. in more cases than not, a free and fair process for forming a union simply
does not exist in America today. That must change. And it starts with making the PRO
Act the law of the land. Thank you very much.
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Chairwoman WILSON. Thank you so much, Mr. Trumka.
We will now recognize Mr. Staus. Welcome.

STATEMENT OF JIM STAUS, PITTSBURGH, PA

Mr. STAUS. Madame Chair Wilson, Ranking Member Walberg,
and members of the committee, thank you for the opportunity to
testify today.

My name is Jim Staus. I am a part-time porter in Pittsburgh,
Pennsylvania.

I am honored to speak with you today about the PRO Act. Seven
years ago I started to organize a union at University of Pittsburgh
Medical Center, or UPMC. I learned firsthand what workers face
hzvhen they try to stand up for better wages and safer working con-

itions.

When I went to work at the UPMC in 2006, I thought that if I
worked for the biggest employer in the city I would be able to pro-
vide for my family. If you ask my neighbors about good jobs, they
say try to work at the hospital, they pay well. But I quickly learned
that things at the hosp1ta1 were not what I pictured. UPMC is a
$19 billion global entity. I still started at $9.60 an hour. I was sur-
prised that I was making so little, but I thought if I just worked
hard things would change. So I went to work at 5 a.m. each day
and gave my best.

My job was demanding. I had to carry 300 pounds of supplies per
unit per shift. My job should have been performed with a power
jack, but we had to use manual ones. We had no back braces ei-
ther. I am not a doctor and I cannot prove that I got hurt from
working without proper safety equipment. I can, however, tell you
that I have had two knee replacement surgeries. I can also tell you
that I could not make ends meet. I needed government assistance
to put food on the table for my family the whole time. One particu-
larly rough winter, our water was shut off, so my wife and I had
to melt snow to be able to flush our toilets.

Still, I enjoyed my job. I liked helping people recover from illness
and injuries. In 2012, UPMC workers began to talk about forming
their union. I wanted in. In Pittsburgh, everyone knows the union
turned dangerous, low-paying steel jobs into middle class jobs. If
workers came together, I knew that I could make a better future
for my wife, Cindy, and daughter, Hannah, my co-workers too.

But instead of respecting our rights to organize our hospital bet-
ter, UPMC launched a fierce anti-union campaign. We were faced
with threats and intimidation. One of the first scare tactics was
holding a mandatory staff meeting to attack the union.

Management’s harassment of me got worse when I wore a sticker
saying “I am with Ron” to support Ron Oakes, who was illegally
fired from UPMC for union organizing.

After that I became the prime target for management anti-union
campaign. Management followed me around and threw out my pro-
union literature. I was ostracized to the point where many co-work-
ers were scared to talk to me about the union.

Then things came to a head. After years of having positive work
evaluations, I was placed on a performance improvement plan.
Soon after, in 2013, I was illegally fired, along with others who
wanted the union. We fought the terminations.
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In 2014 a judge from the National Labor Relations Board said
UPMC has violated our rights and ordered them to put us back to
work. In 2018 the NLRB told them again, but UPMC is still ap-
pealing my case.

Sadly, my story is not unique. Working people are supposed to
have union rights, but we have to risk everything to exercise them.
We need new laws like the PRO Act to hold companies accountable
and to make it easier for people to join unions. We must stop them
from using scare tactics, like captive audience meetings. We need
real penalties so companies will think twice about illegally firing
people, like Ron and myself. We need to force companies to make
things right quickly when they break the law.

The Federal Government twice found UPMC wrongly fired me,
but 6 years later I still haven’t returned to work or seen a penny
of back-pay. And everything I have earned since I was fired is de-
ducted from what UPMC owes me. By trying to provide for my
family at another job, I am working off UPMC’s debt. That is not
right.

I urge the members of this committee to support the PRO Act
and help ensure what happened to me doesn’t happen to anybody
again.

Thank you.

[The statement of Mr. Staus follows:]
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Testimony of Jim Staus, Former University of Pittsburgh Medical Center
Employee, House Education and Labor Committee, Health, Employment, Labor
and Pensions Subcommittee “The Protecting the Right to Organize Act: Deterring
Unfair Labor Practices”

Madame Chair Wilson, Ranking Member Walberg and Members of the Committeé, thank you
for the opportunity to testify today. My name is Jim Staus. | am 57 years old. | am a part-time
day porter and | live in Pittsburgh, Pennsylvania.

| am honored to speak with you about the “Protecting the Right to Organize Act” or the PRO Act.

Seven years ago | started to organize a union at UPMC. | learned firsthand about the trauma
workers face when they try to stand up on the job for better wages, safer working conditions and
a stronger voice.

When | went to work at the UMPC in 20086, | thought that if | worked for the most powerful and
influential employer in my city, | would be able to provide for my family. If you ask people in my
area about getting a good job, they say, “try to work at the hospital. They pay well and treat you
right.”

However, | quickly learned that things at the hospital were not what | pictured. UPMC is an $19
billion dollar global health company. It has 87,000 employees. it operates dozens of hospitals

across Pennsylvania and overseas. It's the biggest private sector employer in my state.? Still |
only made $9.60 an hour when | started as a supply technician.

| was surprised to learn that | would be making so little at first, but | thought that if | just worked
hard at UPMC, | would advance. Things would change. So | went to work at 5 a.m. each day
prepared to give my best to UPMC.

Being a supply technician is very hard physical work. t had to carry anywhere from 100 to 300
pounds of supplies per shift. My job should have been performed with a power lifting jack, but
we used manual ones after the lift broke. We didn't have simple safety equipment like back
braces either. I'm not a doctor so | can't prove that working at UPMC without proper safety
equipment was harmful to me. | can, however, tell you that 've had two knee replacement
surgeries.

| can also tell you that | could not make ends meet. | needed government assistance to put food
on the table for my family the whole time | worked there. And UPMC kept charging me and my
co-workers more and more for our health insurance and our co-pays. During my time at UPMC,
| paid about $300 a month for my family's health insurance.

" hitps:/Awww upme.com/about/facts
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One particularly rough winter, | couldn’t afford to pay the water bill. Our water was shut off, so
my wife and | had to melt snow to be able to flush our toilets.

Still | continued to give UPMC my best. | liked my job and | enjoyed the friendships | had with
my coworkers. | knew | was helping people as they recovered from ilinesses and injuries.

In 2012, | saw an opportunity to improve the job | loved. UPMC workers began to meet to talk
about forming their union. | wanted in. In Pittsburgh, everyone knows that the way dangerous,
low-paying steel jobs became middle class jobs was through the union. if workers came
together, | knew that things could get better at the hospital too. | also knew being a part of a
union could make a better future for my wife Cindy and my daughter Hannah and my coworkers
too.

But instead of respecting our right to organize and make our hospital better, UPMC launched a
fierce anti-union campaign with the assistance of a national union-busting law firm. The same

employees who helped the hospital to heal patients and be profitable were now treated as the

enemy.

As employees fighting for a union, we faced threats and intimidation. One of the first scare
tactics that management used as we started organizing was holding a mandatory captive
audience meeting to attack the union. This is when your boss takes you off your job to have a
chat to make sure you know just how much it matters to them that you don't form the union.
When the person who signs your paycheck makes this a mandatory conversation, it almost
doesn’'t matter what actually comes out of their mouths. The meeting is the message.

Management's harassment of me intensified when | wore a sticker asking “Where’s Ron?” to
support one of my colleagues Ron Oakes who was the first worker illegally fired by UPMC for
union organizing.

After that, | became the prime target for management’s anti-union campaign. Management
would follow me around the hospital and throw out pro-union literature that | shared with my
coworkers. | was often a scapegoat and ostracized to the point where many coworkers were too
scared to talk about the union with me,

And then things came to a head. After years of having only positive work evaluations, | was
placed on a performance improvement plan. People | worked with were surprised to find out that
I was on one of these plans but they knew it was because of my union activity.

Management'’s bullying continued until | was illegally fired in 2013. Other UPMC workers who
wanted the union were also illegally fired. We fought our terminations and our cases were
combined. In 2014, a judge from the National Labor Relations Board agreed that UPMC had
violated our rights and ordered them to put us back to work. UPMC appealed, and in 2018 the
NLRB again told UPMC that my firing was illegal and to put me back to work with backpay.
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UPMC refused to comply with the NLRB's 2018 order and appealed to federal appeals court,
where the case is currently pending.

My fight for a better life as part of a union has cost my family and me dearly. When the fargest
employer in the city fires you, even if they've fired you illegally, it's not easy to find work.

Sadly, my story isn’t unique. Working people like me at UPMC and around the country are
supposed to have union rights, but we have to risk everything to exercise them. And even when
our employers violate our rights and are found guilty, they just appeal and delay.

The system is stacked against us.

Working people need new laws like the PRO Act to hold companies accountable and make it
easier for people to join unions.

We need to stop companies from using scare tactics fike ordering captive audience meetings to
attack the union and people who support the union. If the PRO Act became law it would prohibit
employers from forcing staff to attend these hostile meetings.

We also need real penalties so profitable companies will think twice about wrongfully firing
people like Ron Oakes and me just for talking to our co-workers about having a voice on the job.
Under current law there’s no real incentive for employers not to willfully violate workers’ rights. If
the PRO Act were law, when a corporate giant like UPMC breaks the law, like they did when
they fired me and my co-workers, they would be held accountable. They wouldn't feel
comfortable to do it again to others because it would hurt their pockets.

And we need to force companies to make things right quickly when they break the law.
Although the federal government twice found that UPMC wrongly fired me, six years later | still
haven't returned to work at UPMC and | still haven't seen a penny of back-pay. In fact, under
current law, everything | earn since | was fired is deducted from what UPMC owes me. By trying
to provide for my family at another job, 1 am working off UPMC's debt.

That's not right.

If the PRO Act were law, this wouldn't have happened. The NLRB's orders would be self-
enforcing and UPMC could be required to reinstate me and others they illegally fired while our
cases are pending. | would have immediately gotten back to work and received my full back
pay, and would not be penalized for my earnings at other jobs while | was unlawfully fired.

I urge the members of this Committee to support the PRO Act and to pass this bill.

Thank you and | look forward to your questions.
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Chairwoman WILSON. Thank you, Mr. Staus.
We will now recognize Mr. Miscimarra.

Mr. MISCIMARRA. Thank you.

Chairwoman WILSON. You are welcome.

STATEMENT OF PHILIP A. MISCIMARRA J.D., PARTNER,
MORGAN, LEWIS & BOCKIUS LLP

Mr. MISCIMARRA. Chairperson Wilson, Ranking Member
Walberg, and Subcommittee members, thank you for the invitation
to be here.

I am a partner in the law firm, Morgan Lewis & Bockius, but I
had the privilege of serving as Chairman of the National Labor Re-
lations Board, as board member and acting chairman from 2013 to
December 2017. I might add, I served on the NLRB with my friend,
Mark Pearce, who is seated here to my left. I am also a Senior Fel-
low in the Wharton Center for Human Resources at the University
of Pennsylvania’s Wharton School.

Everyone in Congress wants to do good when -considering
changes in our Federal labor laws. Based on four reasons, I think
the changes proposed in H.R. 2474, though intended for good,
would do significant harm.

First, this legislation disregards the remarkable work done by
the NLRB, and especially its dedicated career professionals and
staff members throughout the country. Parties can pursue and
NLRB charge from start to finish without a lawyer. Also, nearly
20,000 unfair labor practice charges are filed annually and roughly
90 percent are completely resolved within three or 4 months and
employees get near immediate relief in those cases. And in the 5
or 6 percent of cases that are not resolved at this early stage, the
overwhelming majority of Board decisions are unanimous.

Here is my second point, the National Labor Relations Act care-
fully balances the competing interests of employees, employers,
unions, and the public. H.R. 2474 would dramatically change this
balance. For example, the bill would permit union strikes and boy-
cotts targeting neutral parties, basically everybody who does busi-
ness with the struck employer. These secondary boycotts have been
unlawful for more than 70 years.

Another example, any struck employer would be prohibited from
continuing operations using permanent replacements.

Employers but not unions would be barred from being parties in
NLRB elections cases. In many cases the bill would eliminate the
employee right to vote in NLRB elections, substituting mandatory
union recognition with an election.

In many first contract negotiations the bill would eliminate the
employee right to vote on contract ratification, substituting arbi-
trator-imposed terms for a 2-year period or more. The bill provides
for two-track NLRB and court litigation over the same issues with
expanded damages.

The bill would override state laws adopted in more than half the
country that prevent employees from being forced to make manda-
tory union agency fee payments. And the bill would even redefine
the terms “employer” and “employee.”

My third reason for opposing this bill involves the role played by
economic weapons.
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Now, the NLRA was adopted during the Great Depression. It
centers around a bargaining model where leverage is based on each
side’s potential infliction of economic injury on the other party. In
a global economy this puts unions and employers in a relay race.
And in the United States, unions have an incentive to use the
baton to injure the employer instead of running the race against
global competitors.

H.R. 2474 increases the intensity of the weapons while expand-
ing the role played by conflict and economic injury. I think this
moves U.S. labor policy in the wrong direction, especially when it
comes to trade, jobs, and our place in the world economy.

Finally, as everyone knows, recent years have spawned dramatic
advances in robotics, self-driving vehicles, artificial intelligence,
and automation. Simply stated, this is the worst time in U.S. his-
tory, and probably the worst time in human history, to adopt a na-
tional labor policy that increases employment-related conflict costs
and disruptions, which companies can and will avoid by using more
fully automated systems. This bill, if enacted, will inevitably cause
more investment in technology and less investment in people.

I will conclude with this, Congress produced a remarkable
achievement in the National Labor Relations Act, which the Su-
preme Court said is not intended to serve any party’s individual in-
terest, but to foster in a neutral manner, a system in which conflict
between these interests may be resolved.

H.R. 2474 departs from this neutrality, and I think it would dis-
advantage employees, employers, unions, and the public interest.

Thank you again, and I look forward to the Subcommittee’s ques-
tions.

[The statement of Mr. Miscimarra follows:]
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Philip A. Miscimarra
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Doing Good and Doing No Harm:
Protecting U.S. Employees, Employers, Unions and the Public Interest in a Changing World

Chairperson Wilson, Ranking Member Walberg, and Subcommittee Members, thank
you for your invitation to participate in this hearing. I am honored to appear before you today.!

I'am a partner in the law firm, Morgan Lewis & Bockius LLP. However, T had the
privilege of serving as Chairman of the National Labor Relations Board (“NLRB” or “Board”),
in addition to serving as a Board Member and Acting Chairman. I was appointed to the Board
by President Obama and most of my tenure at the NLRB (as a Board Member), commencing in
August 2013, occurred during the Obama administration. My last year at the Board, which
ended in December 2017, occurred during the Trump administration. I am also a Senior Fellow
in the Wharton Center for Human Resources at the University of Pennsylvania’s Wharton
School, and (excluding my time at the NLRB), I have been affiliated with the Wharton Center
for Human Resources and have been a labor lawyer in private practice representing
management for more than 30 years.

Summary - Doing Good and Doing No Harm

Congress has a difficult set of responsibilities when overseeing U.S. labor and
employment policy, Our main federal labor law ~ the National Labor Relations Act ("NLRA”
or “Act”), also known as the Wagner Act? — is not perfect. But the statute has produced
enormous benefits for millions of Americans, including employees, unions, employers and the
U.S. economy, for more than 80 years.

Everyone in Congress — and everyone on this Subcommittee — wants to do good when
considering changes in our federal labor laws, which means keeping what works and changing
what can be improved. However, as an NLRB Member, I wrote that “when changing existing

! My testimony today reflects my own views, which should not be attributed to Morgan Lewis & Bockius
LLP, The Wharton School, the University of Pennsylvania, or the National Labor Relations Board. Tam grateful to
Lauren M. Emery, Alex D. Perilstein and Richard Marks for their assistance.

249 Stat. 449 (1935), 29 U.S.C. §§ 151 et seq. The NLRA is often called the Wagner Act because its principal
sponsor in the Senate when the NLRA was first adopted in 1935 was Senator Robert F. Wagner (Dem-NY).
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law,” one should “first endeavor to do no harm: we should be vigilant to avoid doing violence to
undisputed, decades-old principles that are clear, widely understood, and easy to apply.”®

Congress writes on a broader canvas than the NLRB, and it is the duty of Congress to
evaluate potential changes in our federal labor laws. However, in my opinion, the changes
proposed in H.R. 2474, the Protecting the Right to Organize Act (“PRO Act”) - though intended
for good - will operate in practice to do significant harm. I maintain this view based on four
considerations:

First, the PRO Act disregards many ways in which enforcement of the National Labor
Relations Act has been substantially more effective than other labor and employment laws.

Second, the PRO Act does not adequately consider the competing interests of
employees, employers, unions and the public, which have been carefully balanced by Congress
for important reasons in the past 80-plus years.

Third, the biggest problem with the PRO Act is the expansion of economic weapons and
economic injury, which have been the engine driving collective bargaining under the NLRA,
Increasing the scope of these economic weapons, and making them more destructive, will have
a destabilizing impact on U.S. employees, employers, the general public, and unions. This is
especially true in the global economy that exists today, which was unimaginable when the
NLRA was enacted in the 1930s during the Great Depression.

Fourth, the PRO Act does not recognize the significant risks to U.S. employment that are
already posed by automation, artificial intelligence and other dramatic advances in technology.
Inevitably, the PRO Act’s expansion of employment-related costs and conflict will magnify
increased investments of every business in new technology rather than people. For this reason,
the PRO Act will not enhance employment policy. To the contrary, it will place U.S. employees
at a more severe disadvantage, in comparison to new technology, with the greatest negative
impact on many of the most vulnerable employees, including minority members, employees in
manufacturing, and high school graduates who lack college degrees, among others. This will
produce additional spillover negative consequences on families, communities, state and local
governments, and the unions who hope to benefit from this legislation.

I will briefly address each of these topics in order.

1. What the NLRA Does Well (and Could Do Better)

The NLRA has benefited millions of employees, unions and employers —and the public
interest in a robust U.S. economy - throughout the statute’s 83-year history. And the Act’s

3 Purple Communications, Inc., 361 NLRB 1050, 1067 (2014) (Member Miscimarra, dissenting). The phrase “do
no harm” is commonly attributed to the Hippocratic Oath in medicine, which includes a pledge "to abstain from
doing harm,” but a closer approximation of the phrase appeared in Hippocratic corpus, “Of the Epidemics” (Book I,
section 11, 5), which states: "The physician must ... have two special objects in view with regard to disease, namely, to
do good or to do no harm.” A more common interpretation of the phrase is that “"given an existing problem, it may
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benefits remain ongoing. The PRO Act does not acknowledge the many ways in which the
NLRA and its enforcement have been remarkably effective, based on the hard work of the
Agency’s dedicated attorneys, field examiners, Regional Directors, judges and other Agency
professionals and staff members:

*

Parties can pursue an NLRB charge from start to finish without any need for an
attorney or legal representation, which differs from most other federal and state
employment-related statutes.

During each of the past several years, approximately 20,000 unfair labor practice
charges have been filed with the NLRB, and as noted below, roughly 95 percent of
these cases are resolved within 3-4 months - with relief being provided in cases
involving probable violations.

In most cases, the up-front investigation takes 90-120 days, resulting in a finding that
roughly 60 percent of the cases lack merit (resulting in dismissal or withdrawal of
the charge, which represents the end of the case, without any further proceedings or
appeals); and with a finding that 40 percent of the cases have probable merit.

In the cases found to have probable merit, the NLRB's Regional Office successfully
works out settlements in roughly 90 percent of the cases, usually in the same 90-120
day timeframe, which represents the end of the case - including Board-required
remedies - without any further proceedings or appeals. In the fiscal year ending
September 30, 2018, the Board successfully settled 97.5 percent of the unfair labor practice
cases found to have probable merit.

In total, the Board successfully accomplishes a final, binding resolution of roughly 95
percent of all unfair labor practice charges after an up-front investigation that usually
occurs within 90-120 days after the charge is filed.

In the roughly 5 percent of unfair labor practice cases that are not resolved, the
Board’s General Counsel issues a complaint, which marks the commencement of
more formal NLRB litigation which culminates in a decision by the NLRB (if
exceptions are filed from the interim decision rendered by an Administrative Law
Judge). In recent years, the Board has consistently decided the overwhelming
majority of cases in unanimous decisions. In the Board's fiscal year ending September
30, 2018, roughly 85 percent of the Board's decisions were unanimous.

I'have always agreed that the NLRA affords important rights and imposes important
obligations that must be respected by employees, employers and unions alike. Although the
PRO Act rests on a central premise that existing protection is inadequate, it is important to
recognize that the violators of the NLRA - under existing law ~ face a broad array of penalties,
possibly including civil and criminal contempt. The Board recognized this in Pacific Beach
Hotel,* in which I stated:

The National Labor Relations Act provides that, if the Board finds that any party

“has engaged in or is engaging in any such unfair labor practice,” the Board shall devise

4361 NLRB 709 (2014).

-3-
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an order “requiring such person to cease and desist from such unfair labor practice, and
to take such affirmative action including reinstatement of employees with or without
backpay, as will effectuate the policies of this Act.” Not only can the Board devise
remedies consistent with its authority under the Act, the Board has the authority in
appropriate cases to seek interim injunctive relief under Section 10(j). Moreover, the
Board’s orders are subject to enforcement in the courts. When any party violates a
court’s enforcement of an NLRB order, that violation is subject to potential civil and
criminal contempt proceedings and penalties, including potential fines and
imprisonment.’

In Pacific Beach Hotel, the five-member Board unanimously imposed the standard
remedies of reinstatement, backpay and benefits (including compensation for any adverse tax
consequences associated with the Board-ordered backpay and benefits), the rescission of
unlawful unilateral changes, bargaining over such changes, a cease-and-desist order, and the
posting of a remedial notice. The Board also required the employer to do the following:

e reimbursement of the union’s bargaining expenses that resulted from the employer’s
recurring bargaining-related misconduct;

¢ mailing to all employees a Board-required “Explanation of Rights” particularized to
the types of violations presented in the case, and a copy of the Board’s remedial
order;

» publication of the Board-required “Explanation of Rights” in local newspapers or
other publications twice a week for a period of 8 weeks;

e required reading of the Board’s remedial order and the “Explanation of Rights” to
employees by a management representative in the presence of a Board agent and a
union representative;

» union access to the premises consistent with applicable contract provisions and/or
past practice; and

o Board access for the purpose of inspecting and confirming compliance with the
Board-ordered remedies.t

In addition to the Board’s standard remedies, and those described above (including
remedial orders, reinstatement, backpay, and interim injunctions), the Board has the authority -
which it has often exercised ~ to require immediate union recognition and bargaining without
an election, which is commonly called a “Gissel bargaining order,” when employers have
committed unfair labor practices that preclude the holding of a fair election. NLRB v. Gissel
Packing Co., Inc., 395 U.S. 575 (1969).

% Id. at 274 (Member Miscimarra, concurring in part and dissenting in part).

6 Id. at 720-23. In Pacific Beach, ] agreed with all of these remedies, given the facts presented in that case. Id.
at 723-24 (Member Miscimarra, concurring in part and dissenting in part). However, I dissented in relation to two
issues: Board-ordered reimbursement for attorneys’ fees; and the majority’s suggestion that Board-ordered front pay
might be considered appropriate in future similar cases. Id.

4
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2. Competing Interests of Employees, Employers, Unions and the Public

Federal labor law has always involved controversy,” including significant disagreements
between employees, employers and unions. Former NLRB Chairman John Fanning served on
the NLRB for nearly 25 years and stated:

Labor relations has always been a field that arouses strong emotions — sometimes more
emotion than reason. . .. As someone who has participated in some 25,000 decisions of
the Board, I can assure you that the one factor every case has in common . . . is the presence of
at least two people who see things completely different ®

Based on the importance of employment-related issues, the NLRA reflects fundamental
choices by Congress in the careful balancing of interests between employers, unions, employees,
and the public.” The NLRA was adopted in 1935 after 18 months of work by the House and
Senate. Important NLRA amendments were adopted in 1947 as part of the Labor Management
Relations Act (the Taft-Hartley Act).”® The Act was also substantially amended in 1959 as part

7 Ironicaily, even before the NLRA’s enactment, Senator Wagner was among the first legislators in Congress
to comment critically about the NLRB, which was created pursuant to a joint resolution (Public Resolution 44), and
Senator Wagner's criticisms focused on the pre-Wagner Act NLRB's deficiencies under then-existing law. Regarding
the pre-Wagner Act NLRB, Senator Wagner stated:

The Board . . . was handicapped from the beginning, and it is gradually but surely losing its effectiveness,
because of the practical inability to enforce its decisions. . .. [TThe Board may refer a case to the Department
of Justice. But since the Board has no power to subpena [sic] records or witnesses, its hearings are largely ex
parte and its records so infirm that the Department of Justice is usually unable to act.

79 Cong. Rec. 2371 (Feb. 21, 1935), reprinted in 1 NLRA Hist. 1311-12 (Senator Wagner's statermnent regarding National
Labor Relations Bill).

The NLRB was created pursuant to Public Resolution 44, which was adopted by the 73d Congress in 1934,
after it became clear the broader Wagner Act legislation would require further consideration (by the 74th Congress)
in 1935. See Pub. Res. 44 (HL.R.J. Res. 375), 73d Cong. (1934, as passed and signed by the President), captioned “To
effectuate further the policy of the National Industrial Recovery Act” ("NIRA”), which authorized the President “to
establish a board or boards authorized and directed to investigate issues, facts, practices, or activities of employers or
employees arising under NIRA section 7a” and which would be “empowered . . . to order and conduct an election by
a secret ballot of any of the employees of any employer, to determine by what person or persons or organization they
desire to be represented. ...” Id. 88 1, 2. reprinted in 1 NLRB, LEGISLATIVE HISTORY OF THE NATIONAL LABOR RELATIONS
ACT, 1935 (hereinafter “NLRA Hist.”) at 1255B (1949). See also 78 Cong. Rec. 12016-17 (June 16, 1934), reprinted in 1
NLRA Hist. 1177-72 {explanation by Senator Robinson of purpose underlying joint resolution).

# Fanning, John, "The National Labor Relations Act; Its Past and Its Future,” in William Dolson and Kent
Lollis, eds,, FIRST ANNUAL LABOR AND EMPLOYMENT LAW INSTITUTE 59-70 (1954) (emphasis added), quoted in Matthew
M. Bodah, Congress and the National Labor Relations Board: A Review of the Recent Past, 22 ]. Lab, Res. 699, 713 (Fall 2001)
(hereinafter "Bodah, Congress and the NLRB”). Former Chairman Fanning became a Board member on December 20,
1957 and remained on the Board until December 16, 1982. See http://www.nlrb.gov/who-we-are/board/board-
members-1935.

? The Act's central provision dealing with protected rights is Section 7, 29 U.8.C. § 157, which protects the
right of employees “to bargain collectively through representatives of their own choosing . . . and to refrain from any
or all of such activities,” except as affected by union security agreements in states that do not prohibit such
agreements. Cf. NLRA § 14(b), 29 U.3.C. § 164(b) (permitting state right-to-work laws prohibiting union security
agreements).

10 61 Stat. 136 (1947), 29 U.S.C. §§ 141 et seq.

5.
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of the Labor Management Reporting and Disclosure Act (the Landrum-Griffin Act)." And in
1974 the Act was amended based on the Health Care Amendments to the National Labor
Relations Act.”?

Balancing the interests of employees, employers, unions and the public is the province of
Congress. The Supreme Court has stated the National Labor Relations Board (NLRB or Board)
is not vested with “general authority to define national labor policy by balancing the competing
interests of labor and management.”'?

Stability has also been a central consideration throughout the history of the NLRA. The
Supreme Court has stated: “To achieve stability of labor relations was the primary objective of
Congress in enacting the National Labor Relations Act. .. .”" Stability in our labor laws is
important for employees, employers and unions alike. To this effect, for example, the Supreme
Court has held management “must have some degree of certainty beforehand . . . without fear
of later evaluations labeling its conduct an unfair labor practice,” and a union must likewise
have certainty regarding “the limits of its prerogatives, whether and when it could use its
economic powers to try to alter an employer's decision” and “whether, in doing so, it would
trigger sanctions from the Board.”"

The PRO Act would impose an array of changes that, in numerous respects, would
dramatically change the balancing of competing interests that has been carefully constructed by
Congress in the course of more than eight decades:

e More Widespread Strikes, Picketing and Boycotts. The bill would protect debilitating
“intermittent” strikes (prohibited under current law) and would extend lawful
strikes, boycotts and picketing beyond the primary employer involved in a
particular dispute, and permit unions ~ for the first time in 70 years - to cause
picketing, boycotts and strikes to all “neutral” employers in the U.S. (and their
employees) that have nothing to do with the dispute except that the “neutral”
employers happen to do business with the primary employer. This would eliminate
careful “secondary boycott” protections adopted by Congress in 1947 (after a large
number of post-World War Il strikes had a significant adverse impact on the
economy) and strengthened by Congress in 1959 (after neutral parties were subjected
to additional types of “secondary” boycotts that were not covered by the 1947
amendments).

1173 Stat, 541 (1959), 29 U.S.C. §§ 401 ef seq.

12 88 Stat, 395 (1974),

1% American Ship Building Co. v. NLRB, 380 U.S. 300, 316 (1965). The Supreme Court has held that, concerning
“a judgment as to the proper balance to be struck between conflicting interests, ‘the deference owed to an expert
tribunal cannot be allowed to slip into a judicial inertia which results in the unauthorized assumption by an agency
of major policy decisions properly made by Congress.”” NLRB v. Brown, 380 U.S. 278, 291-92 (1965} ("Reviewing
courts are not obliged to stand aside and rubber-stamp their affirmance of administrative decisions that they deem
inconsistent with a statutory mandate or that frustrate the congressional policy underlying a statute”).

 Colgnte-Palmolive-Peet Co, v. NLRB, 338 U.S. 355, 362-63 {1949), See also NLRB v. Appleton Elec. Co., 296 F.2d
202, 206 (7th Cir. 1961) (a “basic policy of the Act {is] to achieve stability of labor relations”).

1% First Nat’l Maint. Corp. v. NLRB, 452 U.S. 666, 678-79, 685-86 (1981).

-6-
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Eliminating Potential Permanent Replacements. The bill would not only expand the
scope of lawful strikes, boycotts and picketing, it will eliminate the right of
employers to hire permanent replacements, Although the right to hire permanent
replacements is rarely exercised and is subject to significant limitations under
current law, completely eliminating this right dramatically changes the careful
balancing of competing interests that currently exists, and will predictably increase
the frequency and length of strikes, boycotts and picketing.

Excluding Employers from Union Election Cases. The bill will eliminate the right of
employers to participate as a “party” in Board proceedings when a union seeks to
represent employees. This means only the union would have “party” status, even
though representation cases require determinations about whether a particular unit
is “appropriate,” whether particular individuals are “supervisors” {who, as a matter
of law, must be excluded from the unit), and what individuals are eligible to vote.
As to these important issues, the employer is the party most familiar with these
important issues, which makes it counterproductive for Congress to remove the
employer from participation in these cases.

Eliminating Protected Employer Speech. The bill would eliminate the right of
employers, which is affirmatively protected under current law, to express opinions
and provide other information to employees in the workplace regarding union
representation issues, and it disregards the protection that current law affords to
employees against unlawful interference with protected right and unlawful
retaliation based on union activities.

Eliminating More Employee Elections on Union Representation. The bill would require
bargaining orders in all cases - effectively denying employees the right to vote in an
NLRB-conducted election —~ where employer conduct is considered to have interfered
with the election, which would eliminate the balancing of competing interests
reflected in existing case law that permits bargaining orders only in extreme cases.

Eliminating Employee Ratification Votes. The bill would impose inflexible deadlines
when employers and unions engage in bargaining for initial contracts, potentially
resulting in imposed contract terms — that would be binding for two years or more ~
without a mutual agreement between the parties, and without any employee right to
vote on ratification.

Two-Track NLRB and Court Litigation, with Expanded Damages. The bill would create
an employee private right to pursue a separate “civil action” in federal district court,
after 60 days following the filing of unfair labor practice charges, unless the Board
has initiated its own injunction proceedings in federal court, with an expansion of
damages available from the NLRB, the court, or both.

Re-Defining the Terms “Employer” and “Employee.” The bill would adopt expansive
definitions of “joint employer” and “employee” status, and more narrowly define
“independent contractor” status, notwithstanding current joint employer

7
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rulemaking by the NLRB, and contrary to Board and court decisions involving
employee and independent contractor status.!

e Eliminating Union Liability for Unlawful Secondary Strikes. The bill would repeal
Section 303 of the Labor Management Relations Act, which makes unions liable to
employers in federal court actions involving damages resulting from unlawful
secondary strikes, boycotts and picketing.

*  Overturning Epic Systems and State Right-to-Work Laws. The bill would overturn the
Supreme Court decision in Epic Systems Corp. v. Lewis, 138 S. Ct. 1612 (2018), which
held that the NLRA did not prohibit employee-employer agreements regarding the
resolution of legal claims on an individual rather than class action basis, and the bill
wauld repeal NLRA Section 14(b), pursuant to which more than half of the states
have enacted right-to-work laws against union security arrangements that condition
employment on the payment of mandatory union dues or agency fees.

*  Other Changes. The bill would make significant other modifications in current law,
increasing the damages at issue in many types of NLRB cases, preventing any
changes in significant aspects of the NLRB’s 2014 Election Rule, requiring the
seeking of injunctions in all cases involving disputed allegations of antiunion
discrimination or unlawful interference with protected rights (already sought by the
Board under current law on a discretionary basis),”” and more.

The mere recitation of these changes makes clear that the PRO Act does not involve
anything that resembles the “delicate task” of “weighing the interests of employees in concerted
activity” and “the interest of the employer in operating his business in a particular manner” or
“balancing” such interests “in the light of the Act and its policy.” NLRBv. Erie Resistor Corp.,
373U.S. 221, 229 (1963). In this respect, the PRO Act departs from the careful work previously
done by Congress that has accomplished an even-handed balancing of the interests of
employees, employers, unions and the public.

3. Increased Costs and Conflict - In a Global Economy ~ Disadvantage
U.S. Employees, Employers, Unions and the Public Interest

The NLRA centers around economic injuries ~ potential strikes and lockouts — which
have been the primary ingredient in collective bargaining in the United States for more than
eighty years. However, this model was adopted when there was a national economy, and the
Act still centers around a bargaining model where each side’s leverage largely stems from
economic damage it may inflict on the other party.'®

% See, e.g., 83 Fed. Reg. 46681 (2018) (Notice of Proposed Rulemaking regarding joint employer standards);
SuperShutile DFW, Inc., 367 NLRB No. 75 (2019); FedEx Home Delivery v. NLRB, 563 F.3d 492, 497 (D.C. Cir. 2009).

7 NLRB v. Gissel Packing Co., Inc., 395 U.8. 575 (1969).

B See NLRB v. Insur. Agents’ Int’l Union, 361 U.S. 477, 489 (1960), where the Supreme Court referred to the
bargaining contemplated by the Act, and observed that the parties “proceed from contrary and o an extent
antagonistic viewpoints and concepts of self-interest. . .. The presence of economic weapons in reserve, and their

-8-
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In a global economy, this places unions and companies in a relay race, and all too often
in the United States, existing law creates an incentive for the union to use the baton to injure or
maim the employer, instead of running the race against fierce global competition. Companies
and employees suffer greatly from this type of conflict, especially small businesses.

I am a proponent of collective bargaining, and it is to the credit of companies and unions
that ~ throughout the past 80 years and continuing at present — there are many instances of
successful agreements and collaboration between employers, unions, and employees on an
array of complex issues. And since the 1930s, all kinds of employers in the United States have
flourished, as have many unions and millions of employees, both represented and
unrepresented.

Yet, it is also undeniable that labor-management conflict under the NLRA has, at times,
imposed real costs on employers, unions, employees, and others. The Taft-Hartley amendments
resulted in large part from labor-management strife that occurred in the aftermath of World
War I1 {(during which there had been stringent wage-price controls).”” Commentators have also
written that collectively bargained gains—though conferring important benefits—have
involved tradeoffs causing or contributing to layoffs, shutdowns, and the decline of certain
employers and industries.®

The PRO Act dramatically increases the scope and intensity of the economic weapons
available under the NLRA, while retaining the central role played by economic injury - the
cornerstone of the NLRA ~ which was developed when nothing resembled the current global
economy. As noted above, the PRO Act would increase the scope and magnitude of strikes,
picketing and boycotts, it would eliminate the ability of employers to continue operations using
permanent replacements, it would curtail the right of employers to participate as parties in
union election cases, it would produce legally-imposed contract terms for up to two years after
a short period of initial contract negotiations, it would foster two-track NLRB and court
litigation with expanded damages, and it would require more multiple-entity bargaining based
on “joint employer” status, among other things.

These changes will invariably create greater conflict — with more uncertainty, increased
litigation, and substantially higher costs - in connection with employment in the United States.
In our global economy, I believe this would move U.S. labor policy in the wrong direction,
which would operate to the detriment of employees, employers, unions and the U.5. economy.

actual exercise on occasion by the parties, is part and parcel of the system that the Wagner and Taft-Hartley Acts
have recognized.”

¢ Jack Barbash, Unions and Rights in the Space Age, in The U.S. Department of Labor Bicentennial History of
the American Worker 248 (Richard B, Morris ed., 1976), available at hitp://www.dol.gov/oasam/programs/
history/chapter6.htm.

2 Management and union representatives agree to collectively bargained contract terms, so one cannot
easily suggest that one side bears sole responsibility for the consequences of labor negotiations, Long-term trends,
howaever, are clearly influenced by the legal framework that governs collective bargaining, including the economic
weapons available to the parties, among other factors. For two interesting accounts regarding the impact of collective
bargaining on very different industries, see John Helyar, The Lords of the Realm: The Real History of Baseball (1994); John
Hoerr, And the Wolf Finally Came: The Decline of the American Steel Industry (1988).

9-
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4, Increased Employment-Related Costs and Conflict Will Adversely Affect U.S. Employees
and Employment, Based on Changing Technology and Automation

It is no secret that recent years have spawned dramatic advances in robotics, self-driving
vehicles, artificial intelligence and other types of automation and technological changes. These
advances have already affected many workplaces, and further changes in technology are likely
to occur more rapidly, with a broad-based impact on many types of employment, the manner in
which work is performed, and many existing types of work are likely to cease entirely.?

This past January, I participated in a Congress on Artificial Technology at MIT, and
participated on a panel moderated by Denis McDonough (former White House Chief of Staff to
President Obama) addressing the impact of changing technology on various types of
employment, especially in manufacturing.?? I noted that the impact of technological change at
work has been a significant focus in labor law decisions through the NLRA's history, but
policymakers ~ and the NLRB and the courts — have significantly lagged behind in their efforts
to deal with these issues.

The U.S. economy has been remarkably resilient in its capacity to address evolving jobs
and a changing workplace. Nonetheless, there are real concerns about the risk that automation
and technological advances may cause widespread dislocation affecting many professions and
occupations. Hlustrative of these concerns are the following observations from one study
dealing with the potential adverse impact of changing technology on employment:

Our model predicts that most workers in transportation and logistics occupations, together
with the bulk of office and administrative support workers, and labour in production
occupations, are af risk. These findings are consistent with recent technological
developments documented in the literature. More surprisingly, we find that a substantial
share of employment in service occupations, where most US job growth has occurred over the
past decades . . . are highly susceptible to computerisation. Additional support for this finding
is provided by the recent growth in the market for service robots . . . and the gradually

# See, e.g., Carl Benedict Frey and Michael A. Qsborne, “The future of employment; How susceptible are jobs
to computerization?” Technological Forecasting & Socinl Change 114 (2017): 254-80 (estimating 47% of US jobs at risk of
being lost to computerization); Q.-C. Pham, R. Madhavan, L. Righetti, W. Smart, and R. Chatila, “The Impact of
Robotics and Automation on Working Conditions and Employment,” IEEE Robotics and Automation Magazine
(June 2018): 126-28; Laura Schultz, “The Impact of Artificial Intelligence on the Labor Force in New York State,”
Nelson A. Rockefeller institute of Government (November 13, 2018) (hitps://rockinst.org/blog/the-impact-of-artificial-
intelligence-on-the:labor-force-in-new-york-state/# ftnrefl); Darrell M. West, “Will robots and Al take your job? The
economic and political consequences of autornation,” The Brookings Institution, {April 18, 2018)
(https://www.brookings.edu/blog/techtank/2018/04/18/will-robots-and-aj-take-your-job-the-economic-and-political-
consequences-of-automation/); Annie Nova & John W. Schoen, “Automation threatening 25% of jobs in the US,
cspemal y the bormg, and repehtlve ones: Brookmgs Study,” CNBC, (}anuary 25 2019)( tps:, [zwww cnbe.com/2019/

h s b

Paquette, “Robots could replace nearly a third of the U.S. workforce by 2080,” Washington Post (\Iovember 30, 2017),
Derek Thompson, “A World Without Work,” The Atlantic {(July/August, 2015); David Rotman “How Technology Is
Destroying Jobs,” MIT Technology Review, (July/August 2013).

2 See MIT, Al Policy Congress (https://internetpoli
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diminishment of the comparative advantage of human labour in tasks involving
mobility and dexterity. ...®

The prospect of ongoing dramatic technological changes creates a greater need than has
ever previously existed for policymakers to focus on ways to increase the efficiency and
decrease the costs associated with employment regulation in the U.S*

When it comes to increasing the efficiency and decreasing costs associated with the
process by which employment policy is administered, our current system of U.S. employment
regulation - for all of its merits ~ has room for improvement. Most conspicuous in the U.S. is
the proliferation of different federal, state and local employment-related laws and regulations,
1t is difficult to discern a national employment policy from the current array of requirements,
which places U.S. employers, employees and unions at a disadvantage in comparison their
counterparts in other countries. In the U.S, employment laws vary widely from state to state,
and which are enforced in hundreds of different agencies, courts and tribunals. Even on the
federal level, some issues are addressed by the NLRB, other issues handled by the Equal
Employment Opportunity Commission (“EEOC”), additional issues are regulated by the U.5.
Department of Labor (“"DOL”), and other agencies deal with particular industries (e.g., the
National Mediation Board, which regulates airline and railroad labor-management relations) or
government employees (e.g., the Federal Labor Relations Authority, which regulates federal
government labor-management relations). Many types of federal protection {e.g,. afforded by
Title VII of the Civil Rights Act of 1964, the Age Discrimination in Employment Act, the
Americans with Disabilities Act, the Family and Medical Leave Act, and others) are typically
addressed in federal court litigation. Additional types of employment-related protection or
employment-related obligations are addressed in many different ways by an even larger
assortment of state and local agencies and courts throughout the United States. It is also true, to
state the obvious, that employees, unions and employers in the U.S. have nothing that
resembles a one-stop shop regarding employment law and policy.

% Cari Benedict Frey and Michael A, Osborne, “The future of employment: How susceptible are jobs to
computerization?” Technological Forecasting & Social Change 114 (2017),

2 One scholar has observed that increased employment regulation effectively increases the costs associated
with the employment of human labor, as follows:

It is crucial to recognize . . . that the existing law of work adds to the costs of employing human labor, and that new
and improved worker benefits and higher labor standards would further increase those costs. As such, the law of
work contributes both to firms’ flight from direct employment through fissuring and to their substitution of
machines for human workers. In response to fissuring, many scholars and advocates seek to shore up what
1 call the “fortress of employment” by extending firms’ legal responsibility for workers in their supply chain,
in most cases by expanding the definitions of “employee” and “employer.” But automation confounds that
strategy by offering firms a more complete exit from the costs, risks, and hassles associated with human labor.
Extending firms’ responsibility for workers in their supply chain not only fails to meet the challenge of
automation; it also modestly exacerbates that challenge by raising the cost of human labor versus machines.
As technology becomes an increasingly capable and cost-effective competitor to human workers, it may doom the
prevailing strategy of shoring up the fortress of employment.

Cynthia Estlund, “What Should We Do After Work? Automation and Employment Law,” 128 Yale L. J. 254, 262

(2018) {emphasis added; footnote omitted).

-11-
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The PRO Act moves the existing patchwork system of employment-related protection in
the wrong direction. As indicated previously, it will increase the scope of NLRA coverage, it
will substantially expand the economic weapons available under the NLRA, and it will
diminish the rights of employees to decide questions regarding union representation and
collective bargaining.

The PRO Act's expansion of employment-related costs and conflict will inevitably
increase investment in new technology rather than people. Rather than enhancing employment
policy, this will have a significant adverse impact on employment and employees, with
spillover negative consequences for families, communities, and unions alike.

Conclusion

More than 80 years of careful work by Congress produced a remarkable achievement in
the National Labor Relations Act. As recognized by the Supreme Court, the NLRA “is not
intended to serve either party's individual interest, but to foster in a neutral manner a system in
which the conflict between these interests may be resolved.”? Here as well, I must recognize
the hard work done and important contributions made by the National Labor Relations Board,
the Board’s General Counsel, and especially the career professionals and other staff members at
the Agency - in Washington DC and throughout the country ~ who work so hard in their public
service.

I believe H.R. 2474 significantly detracts from this long history of fostering neutrality
and balance in our federal labor laws. Moreover, I believe this legislation — if it were adopted ~
would significantly disadvantage employees, employers, unions and the public, who depend on
Congress — and the other branches of government ~ not only to protect important rights and but
also to be guardians of a robust national economy.

The NLRA is not perfect, and two improvements — much more limited than the PRO Act
—could enhance the NLRA’s protection.

First, the NLRB has had great difficulty resolving more quickly the relatively small
percentage of unfair labor practice cases that end up being decided by the Board in Washington
DC. During my tenure, I was part of an internal task force ~in which Board Member Lauren
McFerran participated, and supported by then-Chairman Mark Pearce — addressing ways to
increase the speed with which Board cases get decided. These efforts are continuing, and the

 First National Maintenance Corp. v. NLRB, 452 U.S. 666, 680-681 (1981). See also NLRB v. Great Dane Trailers,
Inc., 388 U.5. at 33-34 (referring to the Board’s “duty to strike the proper balance” regarding employer interests and
“employee rights in light of the Act and its policy”).

% The NLRB adopted an election rule in 2014 that significantly changed the Board’s procedures governing
union representation elections, which had the effect of accelerating the speed with which union elections take place.
See 79 Fed. Reg. 74308 (2014); Hassan A. Kanu, “Labor Board Rule to Speed Up Union Elections Shows mixed
Results,” BNA Bloomberg, May 3, 2017 (reporting that, after the Board’s 2014 Election Rule took effect in 2015, the
average time between petition-filing to an election dropped from 39 days, prior to the Rule’s implementation, to 24
days in 2015-2016 and 2016-2017, with unions winning approximately 66 percent of the elections before and after the
Rule took effect) (available at https:/fwww.bna.com/labor-board-rule-n57982087458/).

-12-
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current Board’s strategic plan would accomplish a four-year 20 percent reduction in case-
processing time associated with unfair labor practice cases?” This effort will greatly benefit
employees, employers and unions throughout the country, without any amendments to the
NLRA, and T hope it will be fully supported by Congress.

Second, other legislation is pending that relates to the respective rights of employees,
employers and unions under our federal labor laws, including the Secret Ballot Protection Act
{providing for secret ballot elections by which employee sentiments regarding union
representation are kept private, similar to current NLRB practice), and the National Right to
Work Act (providing for the curtailment of mandatory agency fee payments, which would
extend to private sector employees the Supreme Court decision in Janus v. AFSCME, 138 S. Ct.
2448 (2018)). These legislative initiatives are substantially more limited than the radical changes
incorporated into the PRO Act, and would provide greater choice to employees in connection
with matters pertaining to union representation and collective bargaining,

This concludes my prepared testimony. I have provided an extended version of my
remarks for the record. 1look forward to any questions members of the Subcommittee may
have.

PHILIP A. MISCIMARRA

[5/8/2019]

In separate dissenting views set forth in the Election Rule, I expressed my support (joined by former Board
Member Harry L. Johnson IT) for having elections occur after a minimum period between 30 and 35 days after
petition-filing, with changes to the Board’s internal case-handling procedures so that nearly all election issues would
be resolved more quickly. See 79 Fed. Reg. at 74458-59 (dissenting views of Members Miscimarra and Johnson).

¥ NLRB Office of Public Affairs, “NLRB Issues Strategic Plan for FY 2019 to FY 2022” (Dec. 7, 2018)
(available at https:/f'www.nlrb.gov/news-outreach/news-story/nlrb-issues-strategic-plan-fy-2019-fy-2022). Along
these lines, the Board’s General Counsel Peter B. Robb issued a memo that would likewise reduce case-processing
time in the Board’s Regional Offices. See GC Mem, 19-02 (Dec. 7, 2018) (available at
file:///C:/Users/MP015920/Downloads/GC%2019 02%20Reducing%20Case%20Processing%20Time. pdf.pdf).
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Chairwoman WILSON. Thank you. Thank you very much.
We will now recognize Mr. Pearce. Welcome.

STATEMENT OF MARK GASTON PEARCE J.D., EXECUTIVE DI-
RECTOR AND DISTINGUISHED LECTURER, GEORGETOWN
UNIVERSITY LAW CENTER’S WORKERS’ RIGHTS INSTITUTE

Mr. PEARCE. Thank you, Chairperson Wilson, thank you Rank-
ing Member Walberg.

I really appreciate the opportunity to speak here today. This is
a special privilege for me because I spent half of my 40 year career
working with the National Labor Relations Board, first as a law-
yer, then ultimately as a Board member and as a chairman.

The Nation Labor Relations Board is the agency charged with
enforcing the foremost labor law in the country, the National Labor
Relations Act. It has, however, been hampered in effectively enforc-
ing the Act because of its remedies failing to deter unlawful con-
duct. That is why the statutory change is needed, to update the law
to reflect today’s workplace.

Compare Congress with an auto plant charged with producing
legislation to protect working people in this country. The NLRA
would be described as a heavy duty vehicle with major design
flaws, an underpowered engine, and only three wheels.

I would like to highlight four main shortcomings of the law as
it exists today: inadequate remedies for violations, procedural ob-
stacles to relief, insufficient protections during the bargaining proc-
ess, unfair remedies in cases involving undocumented workers.

With regard to inadequate remedies, Section 10(c) of the Na-
tional Labor Relations Act limits remedies to a cease-and-desist
order; in the event of an unlawful firing, reinstatement with back
pay; along with a required notice posting. That has been, in effect,
a slap on the wrist.

By contract, other worker protections statutes, like Title VII of
the Civil Rights Act and the Fair Labor Standards Act, provide
compensatory damages, liquidated damages, and sometimes puni-
tive damages. These people have been harmed, they have been
damaged. They don’t have to have a requirement that requires
them, as this worker just testified, to pay back the debts of the
wrongdoer in order to be entitled to compensation.

Limitations in the current statutory scheme make it economically
rational for employers to violate the Act. An example being a case
that is cited by both me and my colleague, Mr. Miscimarra, Pacific
Beach Hotel, which is detailed in my written statement. That is a
case where for the span of 10 years the employer blatantly violated
the National Labor Relations Act, and each time when the Board
went back they would have to go into court to enforce the orders.
Each time, the parties had to pony up big legal expenses in order
to get that done. Each time, employees were told that they would
get recompensed and that the unilateral changes that were being
created will be rectified. And each time the employer violated it.
For 10 years. The question becomes what does an employee think
of an Act when for 10 years they are being abused by an employer
and there is nothing in the Act to stop it from happening?

Procedural obstacles to relief have been significant. When work-
ers filed charges with the NLRB, they are often left to work for a
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significant period of time. And in many instances, as the Chair-
person eloquently said, justice delayed is justice denied. By the
time a case worked its way through the NLRB process, its litiga-
tion in Federal court, several years may have lapsed. For this rea-
son, only one-third of those people entitled to reinstatement accept
reinstatement. The PRO Act would help address the problems of
delay by authorizing the Board to seek injunctions in Federal dis-
trict court.

Strengthening the protections of the bargaining process is some-
thing that is also going to be needed, and that is detailed also in
my report, with mediation and arbitration of contract issues, an es-
sential piece of a bargaining process designed to facilitate collective
bargaining.

I can say a lot more, but I am out of time.

Thank you very much.

[The statement of Mr. Pearce follows:]
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TESTIMONY BEFORE THE
HOUSE COMMITTEE ON EDUCATION AND LABOR,
SUBCOMMITTEE ON HEALTH, EMPLOYMENT, LABOR AND PENSIONS
UNITED STATES HOUSE OF REPRESENTATIVES

May 8, 2019
“The Protecting the Right to Organize Act: Deterring Unfair Labor Practices”

Mark Gaston Pearce
Former Chairman, National Labor Relations Board
Executive Director, Distinguished Lecturer
Workers Rights Institute, Georgetown Law Center

Thank you for this opportunity to testify before you today about the Protecting
the Right to Organize Act of 2019. This is a special privilege for me because I have spent
half of my forty-year career working with the National Labor Relations Board, first asa
lawyer, then ultimately as Board Member and Chairman. The National Labor Relations
Board is the agency charged with enforcing the foremost labor law in the country, the
National Labor Relations Act. This agency has, however, been hampered in effectively

enforcing the Act because of the inadequacy of its remedies.

I started my career at the National Labor Relations Board’s Buffalo, New York
Regional Office. For the better part of 15 years I conducted representation elections for
workers as an NLRB agent. I was a Hearing Officer who heard evidence and made
determinations about objectionable conduct affecting an election, and, as a Field
Attorney and District Trial Specialist, I investigated and prosecuted violations of the
National Labor Relations Act. Ithen worked with two private law firms in Buffalo, one
of which I co-founded. These firms were counsel to numerous local unions and several
national unions in a variety of industries. In April of 2010 I was honored to be
appointed by then-President Barack Obama to the National Labor Relations Board as
Board Member, and later designated Chairman. 1 served in these positions for over
eight years.

While with the law firms and as an information officer with the NLRB, I spent a

significant amount of my time advising the public and clients who had been subjected to

unfair labor practices, T would advise workers of their rights under the National Labor
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Relations Act and the consequences of their employers’ conduct. In every instance, [
encouraged workers to rely the Act’s protections despite employer intimidation,
misrepresentation, and abuse. All too often, because of a protracted process and
virtually toothless respondent sanctions for unfair labor practices, victimized workers
seeking and awaiting justice would lose their jobs. They might be blackballed and go
through extended periods of unemployment. They would lose the support of their
friends. Their families would suffer and become dysfunctional. Ultimately, these

victimized workers lose hope.

After I became a Board Member, 1 observed how cases would be tied up for years
on appeal, how vacancies on the Board would cause case processes to grind to a halt,
and how efforts to provide the public with relief during periods of loss of quorum and
political gridlock were curtailed and often reversed as a result of judicial intervention.
As a Board Member, 1 did all I could to ensure that the Act was fully enforced, but given
the age of the Act and the many judicial opinions construing its terms, the Board is
constricted in how it interprets many of the Act’s important provisions. That's why

statutory change is needed to update the law to reflect today’s workplace.
Inadequate Remedies for Violations

The Act’s inadequate remedies for unlawful conduct not only fail to deter or fully
remedy violations, but in fact incentivize unlawful practices. The National Labor
Relations Act provides only limited remedies for violations, Section 10(c) of the NLRA
limits the remedies to a cease-and-desist order and, in the event of an unlawful firing,
reinstatement with back pay, along with a required notice posting. By comparison,
victims of race- or sex-based discrimination are eligible for compensatory and, in some
cases, punitive damages under Title VII of the Civil Rights Act. And, individuals who are
owed unpaid wages or overtime can recover both lost wages and liquidated damages
when they file claims under the Fair Labor Standards Act.

I have found that the lack of effective remedies under the NLRA is of obvious
importance for individual workers who are fired for organizing a union or engaging in
other protected activity under Section 7 of the NLRA, Because employers often calculate
that noncompliance is less costly, the Board’s limited remedies stand in the way of its
ability to fulfill its statutory mission to “encourag[e] the practice and procedure of

2
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collective bargaining” and “protect[] the exercise by workers of full freedom of
association, self-organization, and designation of representatives of their own
choosing{.]” 29 U.S.C. § 151. Although the Board has made several important
improvements to remedies, because of limitations in the current statutory scheme, it is
economically rational for employers to violate the Act. The PRO Act addresses this
important issue by updating the statute to ensure that violations will be adequately

deterred.

I recall a particular example of a respondent’s flagrant pattern of flouting the
NLRA in light of the NLRB’s inadequate remedies was the 2014 case Pacific Beach
Hotel.* In that case, the Respondents had engaged in egregious unfair labor practices
over the span of 10 years. The Board found that the Respondents had violated multiple
provisions of the Act and engaged in objectionable conduct that interfered with elections
on two occasions. In addition, the Respondents were subject to two Section 10(j)
injunctions and had been found to be in contempt of court for violating a Federal district
court’s injunction. Nevertheless, in 2014 the Board in faced Respondents which still had
not complied with the remedial obligations imposed on them after the Board’s prior
decisions. Rather, the Respondents continued to engage in unlawful activity, some of
which repeatedly targeted the same employees for their protected activity and
detrimentally affected collective bargaining, For example, after the Board held that the
Respondents unlawfully imposed unilateral increases to housekeepers’ workloads in
2007, the Respondents briefly restored the lower workloads only to unilaterally raise
them again. Similarly, the Respondents unlawfully disciplined, suspended, and then
discharged an employee a second time for his protected activity, after he was reinstated
pursuant to a Federal district court order of interim injunctive relief. Respondents
continued making unilateral changes to work rules, taking adverse actions against
employees for supporting the Union, placing employees under surveillance,
undermining the Union, threatening and intimidating Union agents, and in many other
manners interfering with employee rights under the Act—all contrary to the Board’s

prior orders.

+ HTH Corp., Pacific Beach Corp., and KOA Mgmt., LLC, a single employer, d/b/a Pacific Beach
Hotel, 361 NLRB 709 (2014).
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Faced with a flagrant violator of the Act of such magnitude, the Board, cognizant
of its limitations in terms of fashioning remedies, tried to do its best with the authority it
had. Among other remedies specific to these violations, the Board ordered the
Respondents to cease and desist from engaging in the recidivist behavior described
previously and ordered reinstatement with back pay to the affected employees. It also
ordered a 3-year notice-posting period and required mailing of the notice, the Decision
and Order, and an additional Explanation of Rights to current and former employees
and supervisors, as well as provision of the material to new employees and supervisors
for a period of three years. These notices had to also be published in local media of
general circulation. Because its past orders were not self-enforcing and required the
General Counsel and the Charging Party to incur additional litigation costs by seeking
federal court enforcement, the Board majority also ordered that the multiple years of
litigation costs be awarded to the General Counsel and Union, as well as certain other
costs incurred by the Union as a direct result of the Respondents’ unfair labor practices.
It should be noted that the remedy of litigation costs was, however, struck down by the
Court of Appeals for the District of Columbia Circuit because the Board lacked the

statutory authority to impose such sanctions.?

Given the Act’s significant remedial limitations, employers are commonly willing
to flout the law by intimidating, coercing, and firing workers because they engage in
protected concerted activity or attempt to organize a union. As the Board’s experience
in Pacific Beach Hotel shows, when employers discover that the cost of noncompliance
is so low, they sometimes violate the law frequently over the course of many years. It
isn’t difficult to understand why. Without a credible deterrent, employers weighing the
consequences of violating the law face a choice that all but incentivizes such serious
interferences with employees’ rights. It is for this reason that one-third of employers
fire workers during organizing campaigus, 3 and 15 to 20% of union organizers or
activists may be fired as a result of their activities in union campaigns. And although the
NLRB obtained 1,270 reinstatement orders for workers who were illegal fired for

exercising their rights in fiscal year 2018 and collected $54 million in back pay for

2 HTH Corp. v. NLRB, 823 F.34d 668, 678-81 (D.C. Cir. 2016).

3 Josh Bivens et al., “How today’s unions help working people.”

4
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workers,+ even when the Board is able to timely intervene and order reinstatement and

backpay, it is not always enough to prevent employer lawbreaking.

During my time as Chairman, the NLRB modified its approach to calculating
backpay in an effort to better fulfill the agency’s dual remedial mandate to ensure that
discriminatees are actually made whole and to deter future unlawful conduct. In King
Soopers, Inc., 364 NLRB No. 93 (2016), enfd in relevant part, 859 F.3d 23 (D.C. Cir.
2017), the Board modified its standard make-whole remedy to require respondents to
fully compensate discriminatees for their search-for-work expenses and expenses they
incurred because they were victims of unlawful conduct. Previously, the Board had
treated search-for-work and interim employment expenses as an offset that would
reduce the amount of interim earnings deducted from gross backpay, an approach which
1 and the other members who joined the majority in King Soopers argued unfairly
prevented discriminatees from being made whole and amounted to a subsidy of

employers’ viclations of the law.

While King Soopers marked a significant improvement that has helped the Board
come closer to making employees who suffer unlawful termination whole, even the
prospect of paying a full back pay award is often not a sufficient deterrent for employers.
The PRO Act comes even closer to accomplishing a full make-whole remedy by
providing that backpay is not to be reduced by interim earnings. And by making
including provisions for front pay, consequential damages, and liquidated damages, the
PRO Act would help the Board more effectively deter violations by making compliance
with the law more economically rational for employers. 1 see a particular need for the
enhanced remedies the PRO Act would provide when employers violate Section 8(a)(4)
of the Act, which makes it an unfair labor practice to discharge or discriminate against
employees because they have “filed charges or given testimony” in a Board proceeding.
29 U.S.C. § 158(a)(4). Without the assurance that they will be fully protected when they
file charges and participate in Board hearings, employees will be fearful about coming
forward to tell their stories or testify on behalf of their unions or fellow employees,

which threatens the viability of the whole remedial scheme the Act contemplates.

4 National Labor Relations Board, NLRB Performance Reports—-Monetary
Remedies/Reinstatement Offers, accessed February 2019.

5
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Procedural Obstacles to Relief

As Chairman, I did my best to streamline and expedite Board processes,
recognizing that in the context of workplace issues, as in so many areas of the law,
justice delayed can be justice denied. However, I often ran up against the limitations of
the statutory scheme. As I expressed before, when workers file charges with the NLRB,
they are often left to wait for a significant period of time. Proving that an employer has
unlawfully terminated an employee or otherwise significantly interfered with that
employee’s rights under the NLRA can be a very lengthy process. Ordinarily, such
charges must be investigated by an NLRB regional office, after which there is a hearing
before an administrative law judge. After the administrative law judge renders a
decision, employers typically file appeals and await decisions by the National Labor
Relations Board, after which they often refuse to comply with the Board’s orders and
appeal those orders to the federal Courts of Appeals. By the time the Board’s order is
enforced, several years may have elapsed, and a fired worker has frequently found a new
job. For this reason, although 1,270 employees were offered reinstatement in fiscal year
2018, only 434 accepted such offers.s The PRO Act would reduce the likelihood of
employers pursuing meritless appeals for the sake of delay by making the NLRB's orders

self-enforcing, like the orders of many other comparable federal agencies.

Even though Section 10(j) of the NLRA permits the Board to seek an injunction in
Federal district court when an employer fires workers for organizing a union or engaging
in protected concerted activity, the Board only uses this authority sparingly. In fiscal
year 2018, the Board only authorized 22 injunctions, despite employers’ frequent
interference with employees’ right to organize unions.” By contrast, during my years as
Chairman, the Board authorized an average of 43 injunctions per year. In addition, the
NLRA requires the Board to seek an injunction whenever a union engages in unlawful
picketing or strike activity. See 29 U.S.C. § 160(1). I commend the PRO Act for

5 See htips://www.nirb.gov/news-outreach/eraphs-data/remedies/reinstatement-offers (last
accessed 4/30/19).

& See Report of the Committee on Judicial Review in Support of Recommendation No. 10,
available at https://www.acus.gov/sites/default/files/documents /1969~
o2%zodudicial %20 Enforcement%200f%200rders%200f%2othe%20NLRB.pdf (last accessed 5/2/19).

1674/ nlibpareo18s508.pdf (last accessed 4/30/19).

6
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attempting to create greater parity and predictability by making injunctive relief in the

event of employer unfair labor practices mandatory in a greater number of cases.

Sadly, what I have just described often represents the best-case scenario for a
worker who must go through the full process of litigating an unfair labor practice charge.
In recent years, procedural infirmities have all too frequently compromised the Board’s
ability to act, further prolonging the delay workers must endure before finally enjoying
the remedies they are due. Political gridlock has often prevented the NLRB from
operating with the full five-member complement contemplated by the statute, with
resulting paralysis due to a lack of quorum.8 During such periods of disruption, workers
who file charges with the NLRB are unable to rely on the agency that Congress
authorized to safeguard their rights. By creating an avenue for workers to bring a civil
action in Federal district court, the PRO Act would ameliorate the consequences of the
procedural obstacles to justice employees sometimes face during tumultuous times at
the NLRB.

Similarly, I am encouraged by the PRO Act’s provisions to address the Supreme
Court’s decision in Epie Systems Corp. v. Lewis, 138 S. Ct. 1612, 584 U.S. _ (2018).
During my time as Chairman, the NLRB issued D. R. Horton, Inc., 357 NLRB 2277
(2012} and Murphy Oil USA, Inc., 361 NLRB 774 (2014). In these cases, the Board
found that an employer violates Section 8(a)(1) when it requires employees, as a
condition of employment, to waive their rights to pursue class or collective actions
involving employment claims. The many cases involving mandatory arbitration
agreements that followed in the wake of D. R. Horton and Murphy Oil stood as a
testament to the prevalence of employers’ efforts to preemptively stifle concerted
activity. And though the Seventh and Ninth Circuit Courts of Appeals agreed with the
NLRB’s view that arbitration agreements that require employees to forego their Section
7 rights are invalid under the Federal Arbitration Act’s saving clause,? the Supreme
Court read the Federal Arbitration Act differently. As dissenting Justice Ruth Bader

Ginsburg recognized, the “inevitable result of [the majority’s] decision will be the

8 NLRB v. Noel Canning, 573 U.S. 513 (2014); New Process Steel, LP v. NLRB, 560 U.S. 674
{2010).

9 See Ernst & Young LLP v. Morris, 834 F.3d 975 (9th Cir. 2016); Lewis v. Epic Systems Corp.,
823 F.3d 1147 {7th Cir. 2016).
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underenforcement of federal and state statutes designed to advance the well-being of
vulnerable workers.” By restoring employees’ rights to pursue their employment claims
on a class or collective basis, the PRO Act would empower workers to join together to
protect themselves and each other and to seek vindication when they have been wronged

at work.

Finally, the PRO Act addresses one of the NLRA’s shortcomings by paving the
way for employers to post notices in the workplace that set forth the rights and
protections employees are afforded by the NLRA. Because the NLRB does not have the
authority to begin investigations on its own initiative, it relies on members of the public
who know their rights to file charges when violations of the law occur. During my time
as a Board Member and as Chairman, the NLRB promulgated a rule that would have
required employers to notify employees about their rights,© just as other statutes that
protect workers require, but the rule was enjoined.” By clarifying that the Act allows the
NLRB to ensure that employees are aware of their rights, the PRO Act would help the

agency more effectively redress injustices in the workplace.
Strengthening Protections during the Bargaining Process

As the workers involved in the New Process and Noel Canning episodes learned
through hard experience, employer unfair labor practices that aim to undermine
employees’ chosen bargaining representative can have corrosive effects in the workplace
that linger for years. Even after the Board finds that an employer has unlawfully refused
to bargain, the remedy is an order to return to the bargaining table and do what the law
required in the first place. The challenges associated with protecting the integrity of the
bargaining process are particularly acute when parties are negotiating a first contract.
As Kate Bronfenbrenner’s research has shown, within one year after an election, only
48% of newly organized units have obtained first collective-bargaining agreements. By

two years, that number rises to 63%, and by three years to 70%. Even after three years,

10 Notification of Employee Rights under the National Labor Relations Act, 76 Fed. Reg. 54006
(Aug. 30, 2011).

1t See Chamber of Commerce v. NLRB, 721 F.3d 152 (4th Cir. 2013); Nat1 Ass’n of Mfrs. v. NLRB,
717 F.3d 947 (D.C. Cir. 2013).
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only 75% of units have reached a first contract.? These delays can erode workers’
support for their bargaining representative, sometimes culminating in decertification
efforts. During my time at the NLRB, I frequently encountered stories that
demonstrated an urgent need for better protection for workers during their first-
contract negotiations. One representative example is a case called 1621 Route 22 West
Operating Company, LLC d/b/a Somerset Valley Rehabilitation and Nursing Center,
357 NLRB 1866 (2011), enf'd sub nom. 1621 Route 22 West Operating Co., LLC v.
NLRB, 725 Fed. Appx. 129 (3d Cir. 2018). In that case, a union won an NLRB election in
2010 and was certified in 2011. The Respondent refused to bargain as a means of testing
the certification of the union. The Board ordered bargaining in 2011, but because the
Respondent filed a petition for review, the case continued for almost seven more years
before the Third Circuit Court of Appeals finally enforced the Board’s order. Iwelcome
the PRO Act’s proposal to strengthen protections for employees when they are in the

vulnerable position of negotiating a first contract.

While the negotiation of a first contract presents unique difficulties for ensuring
the process of collective bargaining envisioned by the Act operates as intended, parties’
bargaining relationships can also be threatened when their efforts to negotiate
collective-bargaining agreements break down. The Act protects employees’ right to
engage in “concerted activities for the purpose of collective bargaining or other mutual
aid or protection,” including strikes. 29 U.S.C. § 157.13 And although the Act provides
that none of its provisions “shall be construed so as either to interfere with or impede or
diminish in any way the right to strike or to affect the limitations or qualifications on
that right,” 29 U.8.C. § 163, the reality has been more complicated. Notably, , the
Supreme Court has taken the position that it is lawful to permanently replace economic

strikers for the purpose of continuing operations during a strike, and in Hot Shoppes,

1z See Kate Bronfenbrenner, No Holds Barred: The Intensification of Employer Opposition to
Organizing, Economic Policy Institute Briefing Paper #235 (May 20, 2009), available at
https://www.epi.org/files/page/-/pdf/bpa3ss.pdf.

13 As the Supreme Court has recognized, the Act is premised on both the “necessity for good-faith
bargaining between parties, and the availability of economic pressure devices to each to make the other
party incline to agree on one's terms,” which “exist side by side.” NLRB v. Insurance Agents’
International Union, 361 U.8. 477, 489 (1960).

14 NLRB v. Erie Resistor Corp., 373 U.S. 221 (1963); NLRB v. Mackay Radio & Telegraph Co.,
304 U.S. 333 (1938). Notably, the Court’s initial statements about permanent replacement in Mackay
Radio were dicta; the Court has never had occasion to squarely address the lawfulness of permanent

9
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Inc., 146 NLRB 802, 805 (1064), the NLRB established a presumption, not present in
the Supreme Court decisions, that an employer may permanently replace strikers to
continue its business during a strike unless there is evidence that the employer had an
“independent unlawful purpose” for doing so. This presumption has had the effect of
whittling away the right to strike and preventing employees from relying on the

protections of the Act.

During my time as Chairman, the Board was presented with a case that raised the
issue of what constitutes an “independent unlawful purpose” as that term is used in Hot
Shoppes. See American Baptist Homes of the West d/b/a Piedmont Gardens, 364
NLRB No. 13 (2016). In that case, the majority found evidence of an “independent
unlawful purpose” in the Respondent’s decision to permanently replace striking workers
to punish them and to avoid future strikes. While the employees who struck in that case
were therefore protected against replacement, Hot Shoppes requires a fact-intensive
inquiry that can yield unpredictable results and has virtually nullified the Act’s
protection of the right to strike. By creating a uniform standard that assures workers
that their right to strike will not be abridged, the PRO Act clarifies a notoriously

complicated area of the law and would facilitate the process of collective bargaining.
Unfair Labor Practices against Undocumented Workers

Employers who hire undocumented workers and then fire them when they
organize a union or protest unsafe or unfair working conditions should be accountable
under federal labor law. Unfortunately, however, the Supreme Court has created a
perverse incentive for unscrupulous employers to violate the NLRA by holding that the
NLRB is prevented from awarding back pay to undocumented workers who are fired in
violation of the law. The PRO Act fixes this egregious problem and thus provides an

incentive to all employers to comply with both labor and immigration law.

In Sure-Tan, Inc. v. NLRB, 467 U.S. 883, 892 (1984), the Supreme Court held
that undocumented workers are “employees” within the scope of Section 2(3) of the Act.

However, the United States Supreme Court in Hoffman Plastic Compounds, Inc. v.

replacement. See Mark Kaltenbach, All Mackay Says: Why the National Labor Relations Board Should
Replace Its Hard-to-Justify Interpretation of the “Mackay” Rule, ON LaBOR Working Paper (April 2015),
available at hittps://onlabor.org/wp-content/uploads/2015/04/kaltenbach _all-mackay-says final-1.pdf.

10
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NLRB, 535 U.S. 137 (2002), also made it clear that Board lacked “remedial discretion”
to award backpay to an undocumented worker who, in contravention of the Immigration
Reform and Control Act (IRCA), had presented invalid work-authorization documents
to obtain employment. While a respondent may be found liable for such unlawful
conduct, victimized undocumented employees are prohibited from receiving the make-
whole remedies of back pay and/or reinstatement, which are commonly ordered as a
remedy for such violations of the law. Consequently, because of the limitations in the
statute, violators are merely obliged to post a notice committing to cease and desist from
such conduet, This is tantamount to a slap on the wrist of flagrant violators of the law. I
joined former NLRB Chairman Wilma Liebman in articulating the inadequacy of this
remedy in Mezonos Maven Bakery, Inc. 357 NLRB No. 47 (2011), a post-Hoffman
Plastics Board decision. Among the concerns former Chairman Liebman and I

expressed are the following:

1. Precluding backpay undermines enforcement of the Act. Although the
primary purpose of a backpay award is to make employee victims of unfair
labor practice whole, the backpay remedy also serves a deterrent function by
discouraging employers from violating the Act.

2. Precluding backpay chills the exercise of Section 7 rights. Provided it is severe
enough, one labor law violation can be all it takes. The coercive message—that
if you assert your rights, vou will be discharged (and, perhaps, detained and
deported)—will have been sent, and it will not be forgotten.

3. Precluding backpay fragments the work force and upsets the balance of
power between employers and employees. Protecting collective action is the
bedrock policy on which the Act rests, as was recognized by the Supreme
Court when it upheld the Act’s constitutionality. See NLRB v. Jones &
Laughlin Steel Corp., 301 U.S. 1, 33 (1937) (“Long ago we stated the reason for
labor organizations. We said that they were organized out of the necessities of
the situation; that a single employee was helpless in dealing with an employer;
that he was dependent ordinarily on his daily wage for the maintenance of
himself and family; that if the employer refused to pay him the wages that he
thought fair, he was nevertheless unable to leave the employ and resist

arbitrary and unfair treatment; that union was essential to give laborers

11
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opportunity to deal on an equality with their employer.”) (citing American
Steel Foundries v. Tri-City Central Trades Council, 257 U.S. 184, 209 (1921)).
4. Precluding backpay removes a vital check on workplace abuses. The very
employers most likely to be emboldened by a backpay-free prospect to
retaliate against undocumented workers for concertedly protesting their terms
and conditions of employment are the ones most likely to impose the worst

terms and conditions.

Both former Chairman Liebman and I recognized that an award of backpay to
undocumented workers is beyond the scope of the Board’s authority under the Court’s
decision in Hoffman. We nevertheless remained convinced that an order relieving the
employer of economic responsibility for its unlawful conduct can serve only to frustrate

the policies of both the Act and our nation’s immigration laws.

Although untested, we suggested in Mezonos that a remedy requiring payment by
the employer of backpay equivalent to what it would have owed to an undocumented
worker would not only be consistent with Hoffman but would advance federal labor and
immigration policy objectives. Such backpay could be paid, for example, into a fund to
make whole victimized workers whose backpay the Board had been unable to collect.
The novelty of such a remedy would likely cause it to be tied up in court challenges,
thereby delaying justice for an untold period. However, the PRO Act would bring forth a
clear and expedient resolution to the consequential inequities presented by the current

state of the law.
Conclusion

Thank you very much for giving me the opportunity to testify before the
Committee today. 1applaud you for thinking carefully about how best to ensure that

working people in this country can enjoy full freedom of association. The PRO Act
would significantly improve the effectiveness of our nation’s labor law by:

e Creating stronger, more complete remedies for violations of the National
Labor Relations Act.

» Eliminating procedural obstacles to the vindication of employees’ rights.

12
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Strengthening the bargaining process by creating new mechanisms to
facilitate good-faith negotiations.
Preventing unscrupulous employers from avoiding their obligations under

labor and immigration law,

13
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Chairwoman WILSON. Under committee rule 8A we will now
question witnesses under the 5 minute rule.

Thank you so much for your testimony—riveting testimony. And
we appreciate it.

I will now yield myself 5 minutes.

Mr. Trumka, the right to join a union is an internationally recog-
nized human right and protected by Federal labor laws, but in the
United States it is frequently violated in practice.

Why do workers need unions? How can civil monetary penalties
and damages for severe economic harm deter employers from re-
taliating against workers engaged in union organizing with near
impunity?

It is a two pronged question.

Mr. TRUMKA. Madam Chairman, workers need unions because
the power imbalance between employers and individuals is vast.
An employer is not required to talk to an individual employee or
even a group of employees to ask them what they want. Only
whenever they come together as a union in concerted activity do
they have the power and ability to talk for a union. And what hap-
pens is evident, they make more money, a benefit of roughly 13
percent more. Women, Latino women, make $11,000 more for being
in a union. African Americans make $9,000 a year more for being
in a union. Women in general make $9,000 more for being in a
union. Only by being in a union can they talk collectively and actu-
ally bargain for a fairer deal.

We have seen what has happened since the union density has
fallen in this country. Wages have stagnated or gone backwards.
There was recently a study that said that the lack of union density
has also hurt non-union workers to the tune of $2,700 a year. If
unions had been the same density as they were in the ‘90’s and
‘80’s, non-union workers would be making $2,700 a year more.

So it is to balance the scale, to balance the power of employers
and employees. Workers have to come together and speak with one
voice and then they can come to the table and negotiate as equals,
not as supplicants. That is why it is so important. It is for dignity,
it is for respect, and it is for the ability to raise their standard of
living and get a fair share of what they produce.

Chairwoman WILSON. Thank you.

I understand, Mr. Staus, that UPMC fired you for union orga-
nizing in 2013. Five years later, the National Labor Relations
Board ordered that they reinstate you with back pay, and they
have not done so.

Mr. STAUS. No, ma’am.

Chairwoman WILSON. Why were you fighting so hard, and why
are you still fighting?

Mr. STAUS. Well, I am fighting so hard not only for myself and
my family but for the region, the Pittsburgh region. What they are
doing at UPMC is wrong, and they need to be held accountable for
their actions.

Chairwoman WILSON. What needs to change in the laws to safe-
guard your rights and your fellow workers’ rights?

Mr. STAUS. Well, we need the PRO Act to take effect because
right now the laws as they are today have no teeth. UPMC and the
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like are able to get away with whatever they want and there is no
repercussion for them.

Chairwoman WILSON. Thank you. Mr. Pearce, your career em-
bodies the best in public service. In your testimony you described
how, despite your best efforts, the NLRA fails to deter or fully rem-
edy violations. What are some of the obstacles workers face when
they seek to vindicate their rights, and how would the PRO Act ad-
dress those obstacles?

Mr. PEARCE. Well, one major obstacle is that an employee does
not even know what their rights are because they are not per-
mitted the opportunity to see notices, just like with the Depart-
ment of Labor and with OSHA—they can have notices on the wall.
The National Labor Relations Act is not placed on the wall. Efforts
have been made for us to be able to do that and it was struck down
by the courts by the opposition of forces that were led by my es-
teemed colleague here, while he was in private practice.

But then there is the protracted nature of the process. The inves-
tigations take about 30 days, the trial takes almost a year to cul-
minate, and then afterwards it is appealed to the Board where the
Board can take a significant amount of time before a decision gets
issued. That decision is not self-enforcing. So the parties can appeal
that to the courts and have it tied up for a significant period of
time.

Meanwhile, people are losing homes, people are getting divorced,
people are not able to meet their rent or pay for their children’s
education, people lose hope.

Chairwoman WILSON. Thank you so much for your testimony.

I now recognize the distinguished Ranking Member Walberg for
his round of questions.

Mr. WALBERG. Thank you, Madam Chairwoman. And thanks to
the panel for being here.

Mr. Miscimarra, H.R. 2474 requires business owners to turn over
reams of personal information about workers to unions, including
home addresses, home phone numbers, cell phone numbers, per-
sonal emails, and much more. If this legislation is enacted, would
workers have any say in whether their personal information is
shared with the union? And, second, what risks might this scheme
create for workers?

Mr. MISCIMARRA. Representative Walberg, thanks for that
question.

When the NLRB was engaged in rulemaking, which led up to the
adoption of a new election rule in 2014, significant concerns were
expressed about the lack of consent or any opt-out procedures or
any safeguards associated with what would be the new require-
ment that employers would provide personal information to unions
in connection with NLRB conducted elections. And the personal in-
formation includes personal telephone numbers, work telephone
numbers, cell phone numbers, when they are available, work email
addresses, and when they are available, home email account ad-
dresses as well.

There were concerns that were expressed. We had a 2-day hear-
ing in connection with that rule and the board ultimately adopted
a requirement that these disclosures take place without any safe-
guards associated with this personal information, and also without
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any provisions for consent or opt in or opt out. H.R. 2474 codifies
exactly the same disclosure requirements and there really are not
safeguards in the bill, nor are there in the regulations adopted by
the board and it is currently still in effect.

Mr. WALBERG. Far different than getting approval, voluntary
status from workers saying yes, sure, this is information I want to
kfpow about, so here is the information that you need to get a hold
of me.

Mr. Miscimarra, union corruption remains an unfortunate prob-
lem. It is not every case, but as seen recently in my home state of
Michigan with UAW, where union leaders spend hard-earned work-
er dues on excesses like $1,100 pairs of shoes, two $37,000 gold
pens. Fortunately, Michigan is an employee free choice state, so
workers cannot be forced to fund such extravagant and likely ille-
gal spending against their will. However, H.R. 2474 prohibits
states from enacting right-to-work protections. Would banning
right-to-work laws make union leaders like those at UAW more or
less accountable to workers?

Mr. MISCIMARRA. Well, Representative Walberg, the bill would
override the state right-to-work laws passed in 27 states that pro-
tect employees from being forced to make mandatory union agency
fee payments. And one of the points that I made in my oral testi-
mony, as well as my written testimony, is that the bill really does
not continue the balance between competing interests among em-
ployers and employees and unions and the public. And with respect
to obligations and requirements under the law, the bill would im-
pose significantly greater requirements on employers and there are
no additional requirements on unions.

Mr. WALBERG. Okay. Mr. Miscimarra, according to polling from
Opinion Research Corporation, 81 percent of union households and
81 percent of Democrats support the right to a secret ballot in
union elections. H.R. 2474 allows unions to automatically be ap-
proved under certain circumstances, even after they lose a secret
ballot vote.

What risks does it create for workers to allow unions to be cer-
tified without winning a secret ballot?

Mr. MISCIMARRA. Well, the challenge in those cases is to the
extent that employees have not had the opportunity to vote in the
secret ballot election, it is not clear what the employee sentiments
are with respect to union representation. And the preferred method
for decades under the National Labor Relations Act has been for
union sentiments to be tested in the context of an NLRB-conducted
secret ballot election, which the board conducts in a very efficient
and very effective manner that instills confidence in all the parties.

To the extent that, as the bill would require, to the extent that
in particular cases bargaining orders would require union recogni-
tion and negotiations without any secret ballot election in those in-
stances, once the union is in there are significant challenges associ-
ated with the ability of employees to ever vote on the possibility of
decertifying the union or continuing union representation. Of
course, if you don’t have an election, you don’t know how the elec-
tion is going to turn out.

So once a union is in, there are certain bar rules. The existence
of a 3-year contract, for example, would prevent employees from
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even having an NLRB election until the last 90 days prior to the
expiration of that contract.

So bypassing a secret ballot election, at least with respect to cur-
rent law and the Board’s practice for 83 years, is a very significant
issue. And one never knows what employee sentiments would be
expressed if they had the opportunity merely to express those sen-
timents in a board conducted election.

Mr. WALBERG. I thank the gentleman.

Chairwoman WILSON. Thank you so much, Mr. Walberg.

We will now go to the member’s questions. Mr. Norcross, of New
Jersey.

Mr. NORCROSS. Thank you, Madam Chairwoman, and appre-
ciate you putting together this hearing and certainly to my col-
leagues on the other side of the isle. We have many similar views,
but on this one I think we are going to diverge, just a little bit.

Isn’t it ironic that we are hearing about corruption and we are
being challenged by members of Congress talking about this? Or is
it more ironic that we are talking about preserving elections when
Russians just hacked ours and we are trying to shut that down?

Can we get back to the point here that if we look at the density
of unions over the course of the last 25 years, and it has declined,
the middle class is doing worse, and the fact of the matter we are
having more challenges at the NLRB.

Now, for 37 years I was an electrician. I was a union representa-
tive. I filed probably more elections at the NLRB than this entire
group combined. I understand firsthand how it works on both ends.
And I will start off by saying not every employer is a bad employer.
We have some very good employers that we work with. But when
we have the bad ones, they can abuse this system to the nth de-
gree, really crushing people like you.

So when we have a conversation—I want to remind, we have 213
attorneys in Congress and there is only 1 electrician. What is my
point? It is I understand this, I have lived it from both sides.

So, Mr. Trumka, thank you for coming in. And you understand,
you have heard, you have lived, coming out of the mines, how
tough it is sometimes. When we look at finally as the process goes,
you file for elections, and let us just assume that the union wins
it, then you have to sustain that recognition. And let us say you
make it through that second step and then you try to bargain for
your first contract. What happens then typically when there is an
adversarial relationship? Is this something that they can force their
way and say let us get a contract, let us go to arbitration and fig-
ure this out? Or what typically happens?

Chairwoman WILSON. Turn on your microphone.

Mr. TRUMKA. Let me start with a general statement and work
down to what you said. The law as currently written gives the em-
ployer to decide whether or not workers will have a union. It was
never intended that way.

Since 1935 the law has allowed and accepted the fact that when
a worker and an employer don’t disagree, you can have recognition
without an election. They do it most of the time in the country. So
that has been since 1935, been the law. Only recently has it been
questioned.
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Now, one of the colleagues here wanted to make this seem like
this was almost like a governmental election. Well, when you all
get elected, you are getting elected to govern. When a union gets
elected, it is to represent the workers there. It is like their lawyer.
That is all that they are getting at that point.

And I might add that whenever a majority of people or a minor-
ity of people don’t vote for you, they are still governed by what you
do afterwards forever. In this election, with 14(b), they get a
chance to say we vote no, we also won’t get in, but we want all the
benefits that a union has to bring, and we don’t have to pay a cent
for it. That is what you are sanctioning here, that is what comes
out.

What happens is normally the employer will surface bargain.
They will not bargain with you, they will not give you proposals,
it doesn’t go back and forth. The first thing will happen is you will
ask for information and it will take them several months to get you
the information, and then it is not all there. So you ask for it
again. And if they don’t give it to you, then you go to the Board
and you go through a bunch of charges that take 3 or 4 years. Fi-
nally, if you get the information, they sit down, they are not re-
quired to agree, all they do is mouth empty words at you. And you
can tell pretty quickly if they are trying to get to an agreement or
whether they are trying to get to impasse so that they can declare
things and go on their merry way.

Mr. NORCROSS. So what typically happens to the person of the
workers who have organized this? Are they targeted? What usually
happens to the—

Mr. TRUMKA. Absolutely. Take the—they always get targeted.
They always get targeted, they get fired, and as you heard from my
friend next to me, it will take months, years for them to get back.
And when they do get back all the money that was spent defending
them is tax deductible. Any money that the worker gets or earns
in that interim period is deducted from what the employer pays. It
virtually costs them nothing.

In the case of Kumho Tire, we had a guy that was fired. He got
fired at a non-union shop and he went to a union shop and actually
had better wages. So when he gets put back in 3 years, they will
owe nothing, which—

Mr. NORCROSS. Thank you. We are out of time, but I want to
thank you for your testimony.

Mr. TRUMKA. Thank you.

Chairwoman WILSON. Thank you so much. Thank you so much.

Dr. Foxx. Distinguished Dr. Foxx.

Mrs. FOXX. Thank you, Madam Chairman.

Mr. Miscimarra, last time Democrats held the majority in the
House they voted to deny workers the right to a secret ballot for
union elections. This is a right guaranteed to all Americans when
they vote for representation in Congress, and the same right guar-
anteed to congressional Democrats when they vote for their own
caucus leadership.

Under H.R. 2472, could some unions be automatically certified
even though they lose in a secret ballot vote? And why might union
bosses prefer this scheme?

Mr. MISCIMARRA. Thank you for the question, Dr. Foxx.
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The H.R. 2474 specifically provides if a union loses an election
and if there are unfair labor practice charges that are filed, if the
employer does not sustain the burden of proving that any unfair
labor practice charges would not have altered the outcome of the
election, the union is then automatically recognized as the exclu-
sive bargaining representative without conducting another election.

And as I explained previously, that prevents employees from
being able to express their sentiments in the confines of the voting
booth, which the board has always said is the preferred course for
testing employee sentiments regarding union representation.

Mrs. FOXX. Thank you.

Mr. Miscimarra, despite Democrat claims that the decline of
unions has harmed workers, Americans are inarguably better off
today than they were decades ago when the union participation
was higher. And by the way, we have the figures to prove that, de-
spite what others may say here today.

A significant provision in H.R. 2474 repeals the ban on secondary
boycotts, subjecting even more employers, workers, and customers
to union harassment. In your view, does this provision, not to men-
tion the bill overall, threaten economic growth? And what impacts
would secondary boycotts have on business owners, workers, and
the overall health of the U.S. economy?

Mr. MISCIMARRA. Well, Dr. Foxx, the term secondary boycotts
is an important one when it comes to labor law. And what a sec-
ondary boycott means is if a union has a dispute with you, under
current law the union can move forward and can use picketing and
other means, other economic weapons against you, but the union
can’t spread that dispute to everybody in our complicated economy
merely because they do business with you.

In the United States we had that state of affairs for 12 years.
The Act was passed in 1935 and then there were amendments that
were made in 1947 that, among other things, barred secondary boy-
cotts because they were having too debilitating an effect on the
U.S. economy. The next amendments to the Act occurred in 1959
and Congress strengthened the prohibitions against secondary boy-
cotts because there were loopholes during the original restrictions
that still permitted labor disputes to have widespread, debilitating
effects throughout the economy.

What H.R. 2474 does is repeal in their entirety the provisions
that bar secondary boycotts. So we would have, under this bill, not
only the type of conflict and dissention that as I indicated is part
and parcel of our collective bargaining motto under the statute, but
we would return to a state of affairs that has not existed in this
country for more than 70 years, which would be a very, very sig-
nificant change in the law.

Mrs. FOXX. Thank you, Mr. Miscimarra.

In the event of a collective bargaining impasse, H.R. 2474 re-
quires employers and unions to enter arbitration, allowing the
unelected bureaucrats to write a binding union contract. The bill
states that the contract “shall be based on the wages and benefits
other employers in the same business provide their employees.”
Does that mean that under this standard a mom and pop retail
small business would have to accept the same union contract terms
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as a mega corporation like Walmart or Amazon? What effect would
this mandate have on small businesses and their employees?

Mr. MISCIMARRA. Well, Dr. Foxx, there are two potential ef-
fects. One is, we don’t know what an arbitrator would do in that
circumstance where the arbitrator inherits—these are initial con-
tract negotiations where an arbitrator inherits a small business, a
union, and various competing demands that may be very, very far
apart. And there is a risk, since we are talking here about contract
terms that are imposed and not agreed upon. There is no certainty
regarding what the employer could confront, and it is possible that
imposed terms would actually be not only injurious to the em-
ployer, but injurious to the employer, the employees, the union
itself, even though the union was seeking those terms.

The one other point I will make is that current law has been
very clear that the NLRB regulates the process of collective bar-
gaining, but the NLRB does not have the authority to impose sub-
stantive contract terms on parties. That has worked very well for
the Act’s 83-year history. This law, for the first time in the Act’s
history, would change that.

Chairwoman WILSON. Thank you. Let us wrap it up.

Mrs. FOXX. Thank you. Thank you, Mr. Miscimarra. And thank
you, Madam Chairman.

I would like to enter into the record an article called “Big Labor’s
Big Shrink”, which was in the Wall Street Journal on April 30.

Chairwoman WILSON. So ordered.

Mrs. FOXX. Thank you.

Chairwoman WILSON. Now, Mr. Morelle.

Mr. MORELLE. Thank you, Madam Chair, for holding this hear-
ing, which is so important, and to all of our witnesses who are tes-
tifying today, and in particular, Mr. Trumka. Thank you for your
lifetime of efforts on behalf of America’s working families.

Over the past 4 decades there has been a concerted effort to di-
minish the right of workers to organize and collectively bargain.
And we have seen the impact of that in my district in upstate New
York and throughout our country. These concerted efforts have had
a serious impact on union density in Rochester, where I represent,
and surrounding communities, resulting in suppressed wages for
union and non-union workers. Something that is not often talked
about is the impact on non-union workers because the impact on
union organizing.

As the proud son of a pipefitter and a member of Plumbers and
Steamfitters Local 13, United Association, I am glad to have the
opportunity to focus on what can and should be done to deter un-
fair labor practice.

And I want to start, if I might, Mr. Staus, if I can ask you, Fed-
eral law states that it is the policy of the U.S. Government to “pro-
tect your freedom of association, promote collective bargaining”.
The National Labor Relations Board decided in 2018 that you were
unlawfully terminated, but your employer has not yet given you a
cent of back pay, as I understand from your testimony.

Mr. STAUS. That is true.

Mr. MORELLE. I gather that is because the NLRB is weaker
than other Federal agencies in that it cannot enforce its own or-
ders.



58

With that in mind, do you feel the law as stated is living up to
its stated purpose?

Mr. STAUS. No, it is not. We need something like the PRO Act
to give the law some teeth, because, you know, it has been 6 years
and I haven’t got penny one or reinstated.

Mr. MORELLE. Thank you. Obviously a law failing to meet its
stated goal needs to be changed and updated, the purpose of our
conversation here.

I wanted to just, if I could, Mr. Pearce, because of that lack of
the ability for the NLRB to have sanctions or be able to implement
sanctions, how do employers abuse that deficiency in the law?
Could you just describe that a little bit?

Mr. PEARCE. Well, employers are able to—if they want to snuff
out a union’s organizing drive, the employer can take full advan-
tage of violating the law with minimum repercussions. You termi-
nate an individual, like Ron Oakes, and kill the organizing drive.
You could possibly put the back pay owed to that individual in a
low interest savings account and by the time there is a determina-
tion that you have to pay and you subtract the interim earnings
from that, you have made money on your wrongdoing.

Mr. MORELLE. Obviously something the law is not intended to
provide an opportunity for that.

Mr. PEARCE. Not at all.

Mr. MORELLE. One just followup, in Mr. Miscimarra’s testi-
mony, and this is for Mr. Pearce—I am just curious—he cites 2014
case Pacific Beach Hotel as an example of the NLRB having suffi-
cient teeth to defer unfair labor practices. I notice that you cite the
same case in your testimony. Sort of unusual that you both point
to the same thing.

Were the remedies that Mr. Miscimarra listed actually signifi-
cant, were they enough to deter the employer from violating the
NLRA over a period of years? Because deterrence is obviously a big
part of what we hope to do with sanctions.

Mr. PEARCE. We were talking about recidivists that engaged in
bad doings over the span of 10 years. And repeated violations of
the Act were brought forth and pursued in court. We ultimately,
as a unanimous body, concluded that these egregious violations
needed to be remedied. We went through every possible effort to fit
the remedy with the crime within the limitations of the statute.
And a lot of that was upheld by the court, even though it was dis-
sented to by some of our colleagues.

The one remedy that was significant is the court costs of having
to go to court each time in order to rectify these circumstances, and
we ordered costs to the general counsel and to the charging parties
because of the abuse of the process that was being subjected to.

Well, the DC Circuit, while they upheld our other efforts, struck
that down because there was no statutory authority for us to im-
pose those things.

So otherwise, resources that were utilized to try to enforce this
were denied this agency so it could not effectively investigate cases
and apply its resources in order to protect the working people.

Mr. MORELLE. Very good. Well, thank you, sir.

Thank you, Madam Chair.

Chairwoman WILSON. Thank you.
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The renowned Dr. Roe.

Mr. ROE. Thank you, Madam Chairwoman. I appreciate that.

First of all, welcome back, Mr. Miscimarra and Chairman Pearce,
to the Committee. It is good to see both of you again.

Mr. MISCIMARRA. Thank you.

Mr. ROE. I grew up in a union household, as Mr. Walberg did.
My dad worked almost 40 years in the United States Workers
Union. I think it is Steelworkers’ now.

Forty-five years ago I put on a uniform, left this country, and
served 11 miles south of the DMZ in Korea to ensure that you had
the basic rights given to you by the Constitution of this country,
which is a secret ballot. I say this jokingly, but my wife claims she
votes for me. I don’t know for sure that she does because it is a
secret ballot, and that is the way it should be. And I bet Mr.
Trumka was also elected by the secret ballot. I know everybody on
this dais was. I think that is one of the most fundamental basic
rights we have as an American citizen, is a secret ballot. And we
should protect that above almost anything. It is what helps guar-
antee our democracy.

I can say I appreciate what the unions do and in many cases—
and apprenticeships. I have worked with you on that and certainly
we have had legislation here. In Tennessee, in my state, we have
3.2 percent unemployment. And the union penetration there is
about 5.5 percent I think. And I don’t believe the problem is a de-
cline in not too few unions, I think the problem in my state is too
few skilled workers. We are looking to find workers. Everywhere
you look there is a help wanted sign in the state of Tennessee.

So the second thing I want to bring up is the personal informa-
tion. Look, I think that is yours and you should decide as an indi-
vidual. You have the freedom to do that. If you want to share that
information you should be able to do that, but it shouldn’t be re-
quired of you.

And last, before I ask some questions, I want to enter, Madam
Chairman, into the record a letter that 82 House Democrats, in-
cluding Chairman Scott, and 11 other members of this committee,
wrote to Ambassador Lighthizer. Some of the members serve on
the HELP Subcommittee. In it they say this, that they express con-
cerns in the USMCA agreement that the ability of a Mexican work-
er to exercise a free secret and personal vote on a collecting bar-
gaining agreement.

So while my colleague is advocating the basic right for a Mexican
worker, but denying that right for an American worker. And right
here it is and I would like to submit that for the record.

And I would assume given that, that members would vote
against their own bill because I do believe that the PRO Act is a
solution looking for a problem, not the other way around.

Mr. Miscimarra, I want to ask you a couple of questions.

And 2474 requires employers to turn over reams of personal in-
formation to the union about every worker, such as their home ad-
dress, phone number, cell phone, personal email, and other things.
In your experience, how have you seen this information used?

Mr. MISCIMARRA. Well, you know, I can’t address, Dr. Roe,
how the information is used, but as I indicated before, there were
not—the bill does not provide for safeguards regarding the use of
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this information. And that was the source of significant concern
during the public hearing that was held when the NLRB was con-
sidering the adoption of the 2014 election rule.

One thing, though, that I would like to address, is my colleague,
Mr. Pearce, made reference to the Pacific Beach case, and that was
a case unquestionably it dealt with a recalcitrant employer and the
Board imposed extraordinary remedies on that employer. But as I
indicated previously, the Board’s experience shows that in 95 per-
cent of the cases that are filed, there are not recalcitrant employ-
ers. We are talking about cases that get resolved 95 percent of the
time within the first four to 6 months. And so these recalcitrant
employer examples are the tail of a dog. And what this legislation
I think effectively does is it takes a problem with the tail and then
dismembers the dog. And, you know, I think that operates to the
detriment of not only employees and employers, but also the unions
too.

Mr. ROE. I think one of the problems with declining union mem-
bership has been we lost—my dad was in manufacturing and he
lost his job to Mexico many, many years ago, and I think you are
beginning to see those come back, and that is a very good thing
under the current policies of this administration.

My colleagues claim that the employers must hand over workers’
personal information, otherwise unions have insufficient access to
employees. Is that true?

Mr. MISCIMARRA. Well, I don’t think so, Dr. Roe. And, you
know, we had a case that dealt with union organizing efforts or
employee organizing efforts, it is called Purple Communications.
And the question there was whether there were adequate means by
which employees could organize or communicate with one another.
And in connection with that case, one of the points that I made in
a separate opinion was that we’ve seen entire national uprisings
that have resulted from the use of social media. And so the notion
that there has to be specific employer provided information for ef-
fective organizing to occur I don’t believe has support.

Mr. ROE. Thank you, Madam Chairman. I yield back.

Chairwoman WILSON. Thank you.

Ms. Wild?

Ms. WILD. Thank you, Madam Chairwoman.

I am proud to be a co-sponsor of the PRO Act and I thank you,
Madam Chairwoman, for holding this subcommittee hearing.

I am deeply troubled by the different standards for the actions
of employers and the actions of employees or labor. I believe it has
a chilling effect on workers’ right and ability to organize.

Mr. Trumka, I would like to address the mandatory captive audi-
ence meetings that are held. It is my understanding, and correct
me if I am wrong, that under current law an employer can hold a
mandatory captive audience meeting to dissuade employees from
unionizing, so long as it is not held 24 hours prior to an election
and950 long as the meeting does not overtly threaten reprisal. Cor-
rect?

Mr. TRUMKA. That is correct.

Ms. WILD. On the other hand, if an employee leaves the meeting
without permission, that employee is subject to penalty up to the
point of termination. Is that fair to say?



61

Mr. TRUMKA. Not only that, if an employee speaks up in a
meeting and tries to rebut an untruthful statement that is made,
they can be fired.

Ms. WILD. Thank you. And yet it is, as I understand it, not per-
mitted for a union or workers to campaign during work time. Cor-
rect?

Mr. TRUMKA. That is correct.

Ms. WILD. And they have to campaign during breaks or offsite
or after working hours. Is that true?

Mr. TRUMKA. Correct.

Ms. WILD. And yet there is no limit under the law to the num-
ber of mandatory captive audience meetings that an employer can
hold. Is that true?

Mr. TRUMKA. That is correct. In fact, Kumho Tires, they had
2 hour sweat sessions every day for 25 consecutive days, stopped
the day before the election.

Ms. WILD. And these are held throughout the workday, on work
time, on the work site? True?

Mr. TRUMKA. On work site, and they are mandatory. You don’t
have the choice to go or not to go.

Ms. WILD. It seems to me that creates a rigged system, one that
is almost destined to ensure that organized labor fails at its efforts.
Is that a fair statement?

Mr. TRUMKA. Just the fact that they can make you go to a
meeting demonstrates to workers how much power they have. And
then the fact that you can’t speak demonstrates the power again.
The message is, I have the power, you don’t. I will use it, you can’t.

Ms. WILD. And we have heard from Mr. Staus, who lost his job.
Is it your belief that workers who want to organize would be sub-
ject to the same kind of fear of losing their jobs? Mr. Trumka?

Mr. TRUMKA. Would you repeat that, ma’am? I thought you
were talking—

Ms. WILD. Yes, my question is whether these policies that we
have just talked about lead employees potentially to believe that
they will be terminated if they try to organize?

Mr. TRUMKA. Absolutely. They are threatened with it. And not
only that, they actually fire people. They fire people like my friend
here and they put the head up on the wall and they say to people
if you exercise your rights, the same thing will happen to you. And,
yes, maybe 4, 5, 6 years down the road I may have to pay you back
pay, but I get to deduct everything in the process, all the expenses,
and I get to deduct from any back pay I may owe you any earnings
you may have had in the interim. So it becomes virtually a cost of
doing business. And these things occur in more and more and more
frequency these days.

Captive audience meetings are held in over 90 percent of orga-
nizing drives right now, and the number is growing. Before long it
will be 100 percent.

Ms. WILD. Not only is it a cost of doing business, but in fact it
is often economically more beneficial to the employer to do exactly
that. Isn’t that true?

Mr. TRUMKA. Absolutely.

Ms. WILD. Okay.
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I have a question for any of you, but let me address it to Mr.
Pearce. Under Federal law, workplace notices have to be conspicu-
ously posted, advising employees of their rights under Title VII, the
ADEA, FMLA, and OSHA. Why is it that there are no mandatory
workplace notices advising employees of their rights under the
NLRA?

Mr. PEARCE. Because it is not specifically set forth in the stat-
ute. As I said in my opening statement, this is a car with three
wheels with an under powered engine. This is an Act that is not
self-enforcing. We have to wait for complaints from individuals if
they are subjected to unfair labor practices. Clearly we are not
goiﬁg to get those complaints if those individuals don’t know their
rights.

Ms. WILD. Thank you, Mr. Pearce.

Madam Chairwoman, I ask recognition and unanimous consent
to introduce into the record a letter dated May 8, 2019 from the
International Brotherhood of Teamsters.

Chairwoman WILSON. So ordered.

Ms. WILD. Thank you. I yield back.

Chairwoman WILSON. Thank you.

Mr. ALLEN.

Mr. ALLEN. Yes, and thank you very much.

You know, Mr. Staus, it is sad that you or anyone was mis-
treated in the work force in this new economy, the best economy
in the world. And I get out among the businesses because I come
from the business community, and the people I talk to are growing
wages and benefits to really keep their key people. In fact, in this—
we have the best economy in the world and, you know, when I talk
to folks, particularly about just Federal Government interference
with things, we don’t need more laws to deal with, you know, labor
shortages, we need more skilled workers.

And my experience is initially as a union contractor back in the
early “70’s. The biggest problem we had was a shortage of skilled
workers. And so we had no choice but as companies to recruit and
train workers to assist us, to get the work completed, and so did
our subcontractors. And as a result, the unions—you know, most
companies now are open shop or dual shop or whatever, to allow
for that flexibility. But the bottom line is in this new economy com-
panies are partnering with workers, particularly as it relates to
401Ks and ESOPs, which for whatever reason—and Mr.
Miscimarra, you might can shed some light on this—be my first
question—is I understand that the unions fight for ESOPs and
401K or anything that rewards employees beyond their abilities in
a company, and these companies are, like I said, fighting to keep
their workers. And so they are doing this. And, like I said, a lot
of them are going to ESOPs and they are working out very well for
their employees.

Do you have any comment about, you know, how the two work
together?

Mr. MISCIMARRA. Representative Allen, thank you very much
for the question.

The one thing I will say is probably one of the most important,
and the most challenging for all sides question that comes up in
collective bargaining, and certainly this has been true for the past
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20 years, involves methods of compensation and various arrange-
ments that are much more complicated than they are today than
they were 10-20-30 years ago. And so with respect to various types
of especially retirement plans and other types of fringe benefits, it
is from soup to nuts, it is all over the map. And I think that those
present challenges for everybody.

The one other thing, if I may, Representative Wild raised a ques-
tion, why is there no notice requirement in the National Labor Re-
lations Act. In point of fact, the original version of the Wagner Act
legislation in 1934 had a proposed notice requirement and it had
a separate unfair labor practice that targeted employers that failed
to comply with the notice requirement. During the legislative de-
bates it was discussed. Senator Wagner himself expressed opposi-
tion for that requirement. It was removed from the bill.

Mr. ALLEN. Well, certainly my suggestions to our friends with
the unions is to if they can recruit skilled workers—in this econ-
omy, you are going to find work. I can assure you of that.

Let me ask you, Georgia is the sixth best state in the country to
do business—or the best state to do business with 6 years in a row.
We are a right-to-work state. You know, I was at a union project,
a nuclear power plant, met all the workers, going well, and we
have your companies that are ESOP owned. And, like I said, it is
what the people want, the right to choose.

As far as this legislation, H.R. 2474, how does it deal with right
to work states? And to give us the flexibility to do what we do and
to be the best state to locate business, that produce jobs, by the

way.

Mr. MISCIMARRA. Well, I mean what the bill does, the principle
effect on right-to-work states that the legislation has is to eliminate
the protection that exists in more than half of the country for em-
ployees that object to paying mandatory union agency fee pay-
ments. And this legislation would override that employee protec-
tion.

Mr. ALLEN. For example, if I choose to do a job in Washington,
DC, I have no choice, I have to work union? So you are telling me
this law is going to affect us like this in Georgia as well?

Mr. MISCIMARRA. Well, to the extent that employees end up
being represented by a union in Georgia, this law would prevent
the Georgia right-to-work law from being given effect and those
employees that have union representation could be required to
make mandatory union agency fee payments, notwithstanding pro-
visions in Georgia law to the contrary.

Mr. ALLEN. Thank you, sir.

I yield back.

Chairwoman WILSON. Thank you very much.

Mr. COURTNEY.

Mr. COURTNEY. Thank you, Madam Chairwoman, and thank
you to all the witnesses for being here today.

I just wanted to followup actually on the Chairwoman’s opening
comments about the value of unions in terms of the standard of liv-
ing of workers.

Up in New England we actually witnessed the value of collective
bargaining when 31,000 workers were organized with the United
Food and Commercial Workers Union and employed by Stop and
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Shop, a grocery chain owned Ahold Delhaize, a Danish company,
successfully exercised their rights to strike over proposed cuts to
their pay and benefits.

It was an 11 day strike and the company obviously calculated
that they could outlast the union. What was at stake was almost
existential for the middle class way of life for the people who work
there. The employer proposed increasing health plan deductibles
from $300 a year to $5,000 a year. They had proposed more than
doubling health insurance premiums, they had proposed removing
spousal coverage for health insurance, they proposed eliminating
time and a half on Sundays, and they also proposed slashing pen-
sion contributions for full-time employees by half.

What the company miscalculated was that in fact the public
would support the picket lines that stood up in those grocery
stores, again, in all the New England states, and after 11 days the
strike ended and the UFCW was successful in restoring all of those
out-of-pocket hits that workers would have taken and were not
even close to being offset by any sort of modest wage increases,
which were proposed.

So, again, from the standpoint of the people who stock the
shelves and work the cashier lines, who I met with afterwards,
who, again, felt that they had taken their own economic destiny
into their own hands by exercising their right to strike, it obviously
paid off big time for them.

So I know today, in Mr. Miscimarra’s testimony, he has pointed
to what he believes the employer’s ability to permanently replace
economic strikers, carefully balances competing interests. The PRO
Act obviously would change that to not allow replacement strikers.

Just looking at the experience of what just happened up in New
England, where again 31,000 workers stood up for their way of life
and their standard of living, can you, Mr. Trumka, just talk about
how the PRO Act would clarify that employers not being able to re-
taliate against striking workers and how that would actually facili-
tate collective bargaining and bring some of these job actions to a
swifter conclusion, like we just saw?

Mr. TRUMKA. If in fact you can permanently replace workers,
you take away their major leverage. They have no leverage left at
that point. And so it encourages people, employers, to facilitate the
dispute, escalate the dispute, and to replace the worker.

And I would like to give him a hypothetical. I would like to offer
him a job and say you can get—I am going to give you a job that
pays $1 million a year and you have 360 days of vacation. And so
you come in, you take your—you work a day or two and you go I
have 360 days of vacation, I will just take a week. So you take a
week and when you come back somebody is sitting in your chair
and you go, what is this. And I say, well, I have replaced you. And
he goes, but I was on vacation. Yes, that is correct, but you are now
replaced, so you are gone.

Does anybody believe that you really have 360 days of vacation?
Does anybody believe you have the right to strike when they can
replace you for actually exercising that right? Not having that right
would force employers to come together with employees to work
and actually negotiate a settlement. And so would the arbitration
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procedure. Because no one wants to have something imposed on
them, so both sides would have an incentive.

First, the employer would have an incentive to give you informa-
tion quickly because there is a 90 day limit that you get to do that.
Second of all, it would help you come to an agreement, because you
don’t want somebody else to take the chance that somebody will
impose on you an agreement that you don’t like. So it would actu-
ally encourage, it would level the playing field that is now terribly,
terribly, terribly skewed in favor of the employer.

Mr. COURTNEY. So basically your experience is that replace-
ment workers basically kind of enable employers to just drag out
job actions and delay actually resolutions of these kinds of dis-
putes?

Mr. TRUMKA. Absolutely.

Mr. COURTNEY. Thank you.

I yield back, Madam Chairwoman.

Chairwoman WILSON. Thank you, Mr. Courtney.

And now, Mr. Banks.

Mr. BANKS. Thank you, Madam Chair.

Mr. Miscimarra, in your testimony you say “the biggest problem
with the PRO Act is the expansion of economic weapons and eco-
nomic injury. Increasing the scope of these economic weapons and
making them more destructive will have a destabilizing impact on
U.S. employees, employers, the general public, and unions.” I be-
lieve you are entirely correct in that statement, especially in this
complex global economy that we find ourselves in today.

So can you elaborate on why it is so dangerous to weaponize
labor relations in the global economy and how it is especially reck-
less to do so when working Americans are benefiting more than
they have in decades in this substantially strong economy?

Mr. MISCIMARRA. Thank you very much for the question, Rep-
resentative Banks.

There are many instances in my career—I say in my written tes-
timony that I am a supporter and proponent of collective bar-
gaining. It is to the credit of so many unions and so many employ-
ers that they have maintained and fostered constructive relation-
ships throughout years and often decades of successful collective
bargaining resulting in agreements. But, nonetheless, the engine
that drives collective bargaining and the engine that has produced
every collective bargaining agreement for 83 years under the Na-
tional Labor Relations Act is either the infliction or the threatened
infliction of economic injury. And for a union that is a strike, work
stoppage, protest, or boycotts. For the employer, it is the possibility
of a lock-out or the possibility of having temporary replacements or
permanent replacements.

The National Labor Relations Act was passed during the Great
Depression. At that time there was barely a national economy. At
the present we have a global economy, and as I indicated pre-
viously, that we have also made massive advances in terms of auto-
mation, technological change, artificial intelligence, and self-driving
vehicles, for example. So the parties have done well under existing
law with respect to a bargaining model that still has as its center-
piece the potential or actual infliction of economic injury.
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In a global economy that is very, very different. And I think one
of the reasons why many employees have resisted the idea of union
representation is it is counterintuitive for many employees to un-
derstand that it is in their interests to buy into a model that cen-
ters on potential economic injury to the place that employs them.

Mr. BANKS. You mentioned automation again. You also did in
your written testimony. And the danger that this poses to existing
jobs, especially in production companies. I represent the state of In-
diana, home to 544,000 manufacturing jobs, so this is particularly
important to me. And while I share your concerns about the effec-
tive automation of jobs, would you agree that technological ad-
vancements also make workers more productive, an increase of
available job opportunities, if we avoid bad policy choices like the
PRO Act that force employers to cut jobs?

Mr. MISCIMARRA. I completely agree with that. And as I indi-
cate in my written testimony, you know, the American workplace
has proved to be extraordinarily resilient with respect to its ability
to adapt to changing conditions. So I think that there are many op-
portunities associated with technological advancements.

But, to the extent that we adopt a national labor policy that ex-
acerbates the type of conflict or the cost or the penalties or the effi-
ciency of the workplace itself, I think that will be counter-
productive.

Mr. BANKS. Thank you very much.

I yield back.

Chairwoman WILSON. Thank you.

And now our former Secretary of Health and Human Services,
Dr. Shalala.

Ms. SHALALA. Thank you very much.

I sat through this whole hearing in large part because I found
Mr. Staus’ testimony so compelling.

So, Mr. Miscimarra, you have made it very clear that you don’t
favor the bill that we have before us. You have heard his testi-
mony, you were a member of the National Labor Relations Board
the first time the NLRB ordered him to be reinstated by the Uni-
versity of Pittsburgh Medical Center, and then they ordered him
again to be reinstated. And they didn’t do it.

Can you really look him in the eye and say that you don’t need—
that we don’t need to put more teeth into the law to make sure
that when the Board makes a decision it is actually enforceable?

Mr. MISCIMARRA. Dr. Shalala, thank you very much for that
question.

In fact, I looked Mr. Staus in the eye and I told him, I am from
Pittsburgh, I grew up in Pittsburgh. I am from the same commu-
nity where he currently lives. And one of the things I will say is
former Chairman Pearce and I worked together for my entire ten-
ure at the NLRB to address one weakness that certainly exists in
the law, and I believe Mark and I are in agreement with this, in
the 5 percent of cases that are not addressed and resolved in the
first 60 or 90 or 120 days after the filing of the charge, the Board
needs to do a better job getting cases decided more quickly. And
I agree with that, I believe former Chairman Pearce agrees with
that.
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Throughout my tenure at the board we worked very hard to try
to make improvements. It is very challenging. The current Board
has announced as an objective, both on the Board’s side and the
General Counsel’s side, to diminish the amount of time associated
with the board’s disposition of cases, taking 20 percent less time
over a 4-year period. Frankly, I still think that is not fast enough.

And our current labor laws are not perfect. But I don’t believe
that H.R. 2474 is the solution.

Ms. SHALALA. Well, but let me push you, because what you did
was answer the question about the time it took as opposed to the
enforcement. Twice the National Labor Relations Board ordered
the University of Pittsburgh Medical Center to reinstate him. It
wasn’t just the time it took for you to make the decision, it was
the fact that it couldn’t be enforced, that the National Labor Rela-
tions Board couldn’t either penalize the University of Pittsburgh
Medical Center and make sure he got reinstated. That is my ques-
tion.

Mr. MISCIMARRA. Well, with respect, Dr. Shalala, I don’t think
that H.R. 2474 would produce the quicker resolution of these cases.
And there has already been testimony to the effect that in certain
types of cases not only would there be NLRB proceedings, but there
could be NLRB proceedings as well as Federal Court proceedings.
And we all know in the panoply of various types of Federal laws,
the Federal Courts don’t have that great a track record in terms
of resolving their pending court cases as well. And of course, a Dis-
trict Court case is subject to appeal to the Court of Appeals and
potentially to the Supreme Court.

So, again, I think speed is a problem. We tried to address it
while I was at the NLRB, the current board is trying to address
it, but I don’t think speed is resolved in the current legislation that
has been proposed.

Ms. SHALALA. And I don’t think speed is the issue, I think en-
forcement is the issue. And that was my point.

Mr. Trumka, if I might ask you a quick question. This year
marks the 100th anniversary of the International Labor Organiza-
tion, the ILO, and it has—does the U.S. law comply with the basic
standards of the ILO conventions? And how does noncompliance di-
minish our standing in the world? And how would the PRO Act
hecllp?promote compliance with international human rights stand-
ards?

Mr. TRUMKA. It does not comply. Our laws don’t comply with
ILO conventions. There are eight laid out conventions. Freedom of
association and effective recognition of the right to collective bar-
gaining. That is conventions 87 and 98. We have not adopted those.
The elimination of all forms of force and compulsory labor, we have
adopted one, that is compulsory labor, but not number 29. Effective
abolition of child labor, two resolutions, we have only adopted one.
The elimination of discrimination in respect to employment and oc-
cupation, we have adopted neither one of those.

There was just a study done by the World Justice Project—it is
here. The United States ranks 20th in the world for enforcement
of those things. And the way that it affects us the most is, because
we don’t do the things that we ask others to do, we look like hypo-
crites. We ask them to do something and we haven’t done it. We
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do not protect the right to strike. That is one of the things that the
international community specifically addresses and looks at and
says the right to strike cannot exist when you can permanently re-
place anybody who exercises the right to strike.

So what it does is, it lessens our standing in the world and it
makes it more difficult for us to help people in other parts of the
world correct the outrageous labor standards and lack of labor laws
that they have.

Ms. SHALALA. Thank you.

Chairwoman WILSON. Thank you.

Mr. WRIGHT.

Mr. WRIGHT. Thank you, Madam Chairman.

Mr. Miscimarra, I have a lot of union families that live in my dis-
trict. I have a number of building trade unions that operate there.
Dallas Fort Worth International Airport is just outside my district,
but I have a lot of families that work there. And the largest non-
government employer in my district is a General Motors plant, and
it is their most profitable plant, makes their large SUVs. So unions
are important to my district.

But Texas is real big on individual freedom and opportunity, and
that is why so many people are flocking to Texas, for that freedom
and opportunities, and why so many businesses are relocating
there from other states. And I will tell you that this is one of the
most anti-individual freedom bills I have ever seen.

My question to you is if this were to pass, the upheaval would
be enormous, particularly in right-to-work states. And I can tell
you that just from district that unions thrive and do well in right
to work states. So to do away with that just strikes me as incred-
ibly ridiculous.

But can you project what you think this upheaval would do to
us in terms of our national economy, but also, more importantly,
in terms of our competitive edge internationally in the global econ-
omy?

Mr}.l MISCIMARRA. Thank you for the question, Representative
Wright.

I think that on many levels this legislation is ill advised, particu-
larly as it relates to the competitive position of the United States
and in the world economy. No. 1, as I indicated, current law, which
parties have worked with for many, many, many years, itself rep-
resents an incongruity between this model developed in the 1930’s,
where economic conflict plays such a central role, and the current
economy that was barely imaginable in the 1930’s when the Na-
tional Labor Relations Act was first adopted.

The second thing that Congress has done over time with our cur-
rent law is made modifications in order to sculpt or tailor the type
of economic conflict that is available under the law. And, for exam-
ple, the ban on secondary boycotts, as I indicated before, was
adopted in 1947, it was strengthened in 1959, and it has been the
law now for more than 70 years.

Not to the extent that this bill would become law, if a union has
a strike or a boycott with any particular company it would then be
permissible for the union to effectuate a strike or engage in pick-
eting or boycotts with every single other entity that does business
with that company. That is what a secondary boycott is. That type
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of widespread turmoil in the economy, especially given the com-
plicated economy that exists today, I think would be debilitating
just for the people that are exposed to that conflict in the United
States, but it certainly would be even more harmful if you consider
the ramifications in the world economy.

Mr. WRIGHT. Okay. Thank you, sir.

I yield back.

Chairwoman WILSON. Thank you, Mr. Wright.

And now, Mr. Levin.

Mr. LEVIN. Thank you, Madam Chairwoman. And I have a cou-
ple of slides that I would like to put up there when the staff get
a chance to put them up.

And the point of these slides is to show how we have been going
in the wrong direction on workers’ freedom to form unions and how
the law is completely failing and has been for decades.

I started organizing nursing home workers for SEIU in 1983, so
I picked this as a start date. And the number of elections held
every year back then was about 4,500. The number of NLRB union
elections declined by more than half from the days when I started
through the late aughts, which is the latest date we have available.
And this is 0.02 percent of private sector employers had any kind
of election.

If you look at the next slide, the number of workers who cast bal-
lots declined significantly from 1983—in the early ‘80’s it was in
the low 200,000’s, in the late aughts it was 100,000+/-. In 2009 the
number of private sector workers who cast a ballot was 0.009 per-
cent. I don’t even know how to say—9 hundredths or thou-
sandths—whatever that is. This is when 62 percent of people say
that they are in favor of unions. And if we had a perfect free mar-
ket for unions, 30 percent of workers would be in unions. The sys-
tem is completely failing the workers of the United States.

Mr. Miscimarra—is that how you pronounce your name?

Mr. MISCIMARRA. Miscimarra.

Mr. LEVIN. Miscimarra. Thank you so much. Your testimony
states that requiring injunctions for temporary reinstatement up-
sets what the Supreme Court calls “the delicate task” of “weighing
the interests of employees in concerted activity and the interest of
the employer in operating his business in a particular manner”.

At the end of your term as chairman in 2017, you issued five de-
cisions overturning prior precedent, including in Hy-Brand Indus-
trial Contractors. Is that correct?

Mr. MISCIMARRA. I believe that is right.

Mr. LEVIN. And so that case, the Hy-Brand case, involved seven
employees who were fired for protected activity. And there was also
a question of whether those employers were a single employer or
joint employers. And if they were joint employers, then that would
have been governed by the Browning-Ferris decision.

In your October 18, 2017 email circulating a draft decision in Hy-
Brand, isn’t it the case that you told the other members of the
NLRB that your draft decision was lifted from your dissent in
Browning-Ferris and that members should resist the desire to im-
prove the language in order to keep the focus on overturning
Browning-Ferris. Is that correct? Yes or no?

Mr. MISCIMARRA. In fact, my—
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Mr. LEVIN. Is that what the email said? I just need—I—because
I am going onto another question, so I just need to know whether
you said that. I mean we have the emails, so I know the answer.

Mr. MISCIMARRA. Then, I am asking why would you ask me
the question?

Mr. LEVIN. Oh, well, so let me continue.

Mr. MISCIMARRA. I will respond. What I told my fellow mem-
bers was that the dissenting opinion in Browning-Ferris Industries
was so insightful I didn’t believe it could be improved upon.

Mr. LEVIN. That is modest of you. And so because member
Emanuel’s former law firm represented a party in Browning-Ferris,
didn’t the Inspector General and the ethics official find that he vio-
lated his ethics pledge? Did that occur?

Mr. MISCIMARRA. The—

Mr. LEVIN. I only have 5 minutes, so I need a yes or no answer.

Mr. MISCIMARRA. Well, you asked me two—there is com-
pound—

Mr. LEVIN. I asked you if it occurred or not.

Mr. MISCIMARRA. The Inspector General issued a report that
I believe is publicly available with redactions and I don’t—I have
never seen it. I don’t believe it has been released what the designed
ethics officer concluded in the case.

Mr. LEVIN. Well, it doesn’t really sound delicate or evenhanded
to me, sir.

Mr. Trumka, none of the NLRB members in that case disagreed
that those seven employees were wrongly terminated, but the eth-
ics scandal caused by Mr. Miscimarra’s ramming through that deci-
sion delayed their reinstatement order by 6 months. People have
been wrongly terminated, and as we know that kills a union elec-
tion if they are gone for 6 months.

If the law required injunctions for temporary reinstatement, like
our PRO Act would have, wouldn’t those employees have been pro-
tected from these hijinks?

Mr. TRUMKA. Absolutely. And if the law had required that,
what happens is when an employer illegally fires employees there
is a tremendous chilling effect. It says to everybody else out there,
support the union and I will fire you as well.

Going in immediately and getting an injunction would have
showed two things, it would have showed, one, the employer had
acted illegally, and, two, the government was willing to stand up
and protect workers and their rights. It would have encouraged
them to go forward with the drive so that they had a voice on the
job.

As it currently stands, they can drag things out and dissuade
people from unionizing by picking out a couple of scapegoats and
illegally firing them.

Mr. LEVIN. Thank you very much.

My time has expired; I yield back, Madam Chairwoman.

Chairwoman WILSON. Thank you, Mr. Levin. Thank you so
much.

Mr. JOHNSON. You see, they got all these names on here, and
they don’t have yours. That is my friend, Mr. Taylor.

Mr. TAYLOR. Thank you, Madam Chair. Appreciate that.
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Mr. Miscimarra, did you want to respond to Mr. Levin? I know
time ran short. It wasn’t his fault, but just want to give you an op-
portunity to respond if you would like to.

Mr. MISCIMARRA. Yes. No, I have no further response in rela-
tion to what he was asking questions about.

Mr. TAYLOR. Okay, great. Thank you so much.

So, you know, I happen to represent a very affluent district that
is, you know, burgeoning, growing, lots of jobs coming. And as com-
panies come to Texas, over and over again I hear how important
it is that Texas is a right-to-work state. And certainly in my 8
years in the legislature it was really very important to us that we
were a right-to-work state. It seemed to certainly attract a lot of
jobs, high end and low end. Texas has certainly created a tremen-
dous number of jobs.

I think DFW recently reported they added a million people over
the last decade and a lot of them have come to my county, to Collin
County.

So you have a JD-MBA from Wharton, is that right?

Mr. MISCIMARRA. I do.

Mr. TAYLOR. Okay. So you have me at a disadvantage.

Mr. MISCIMARRA. And law school.

Mr. TAYLOR. Okay. Well, the JD I think would be the law de-
gree, right?

Mr. MISCIMARRA. Yes.

Mr. TAYLOR. So you are an attorney. I am not. But I have read
the Constitution and in the Bill of Rights there are five protected
rights, freedom of speech, freedom of press, freedom of religion,
freedom to assemble, and freedom to petition. And I am just con-
cerned about this particular piece of legislation, H.R. 2474. It
seems to have some things that might go contrary to our First
Amendment rights, specifically the right to assemble and the right
to speech.

Can you speak to those two?

Mr. MISCIMARRA. Well, you know, there are two things I think
that create issues in relation to the First Amendment. One thing
is that the bill prohibits an employer—or would prohibit an em-
ployer from conducting workplace meetings in which the employer
expresses, you know, its views with respect to union related issues.
And, of course, you know, an employer in relation to its employees
has access to its employees when they are at work. A union at-
tempting to organize has potential access to employees at every
other time. And of course employers have First Amendment rights
just like anybody else, corporations have First Amendment rights.
So from that perspective the bill implicates the First Amendment
rights of employers.

Secondly, the bill, as we have talked about, also would override
the state laws that protect employees from being required in right-
to-work states from being required to make mandatory union agen-
cy fee payments. And the Supreme Court in the Janus case decided
last year held that the First Amendment also protects compelled
speech, or a requirement that employees subsidize an organization
with which they lack agreement. And so the Janus case of course
dealt with First Amendment issues that arose in the context of
public employment. Those same First Amendment issues have not
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been specifically addressed since Janus in the context of private
sector employment, but this issue about compelled subsidizing an
organization with which some employees do not agree certainly im-
plicates potentially significant First Amendment concerns.

Mr. TAYLOR. 1 appreciate that. Obviously I would submit that
Congress should not attempt to pass laws that are unconstitutional
on their face, and certainly you only have to go to the Bill of Rights
to see those rights, and only the First Amendment to see those
rights.

Shifting over to something that I am sure is important to you as
an attorney, you know, in your practicing law firm, attorney-client
privilege.

So attorney-client privilege is something we understand as being
very important, particularly within the context of the Seventh
Amendment, the right to a trial by jury. And so as we think about
that, does 2474, I mean in your mind, violate some pieces of attor-
ney-client privilege, which is so important to our judicial system?

Mr. MISCIMARRA. Well, the bill would codify what was known
as the Persuader Rule adopted by the Department of Labor several
years ago, which has since been rescinded. But what the bill does,
consistent with what the Department of Labor formerly required,
was—or it was in the process of being implemented and then it was
abandoned by DOL—is that to the extent that employers consult
legal counsel in relation to various union related issues, that would
then be subject to mandatory reporting for purposes of the Labor
Management Reporting and Disclosure Act, which is a significant
change from current law and significant change from the way that
the legal advice exception to the LMRDA has been interpreted.

Mr. TAYLOR. And so that would really interfere with the attor-
ney-client privilege. I mean the ability for an attorney and a client
to have free communication to discuss things, you know, knowing
that they are going to have to report that, right?

Mr. MISCIMARRA. Well, and I think it would effectively limit
access to counsel—

Mr. TAYLOR. Wow.

Mr. MISCIMARRA [continuing]. in many instances with respect
to union related issues.

Mr. TAYLOR. Well, certainly limiting access to counsel strikes
me as an un-American concept. I mean it is just not right. I think
we value that ability to have a functioning legal system.

Mr. MISCIMARRA. Most lawyers would agree with you on that.

Mr. TAYLOR. Well, I hope most on the dais do.

Madam Chair, I yield back.

Chairwoman WILSON. Thank you, Mr. Taylor.

And now our distinguished Chair Attorney Scott.

Mr. SCOTT. Thank you.

Mr. Trumka, did you have a comment you wanted to make?

Mr. TRUMKA. I most definitely did. I trust that Texas also
wants to protect the free speech of employees, other than just em-
ployers, because they can be made to go into these meetings and
not say a word. If they do say a word they get fired. That is not
free speech.

And he just erroneously told you it would prevent employers
from having sessions like this. It would not. The difference it would
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be is they would have to do it voluntarily. The workers would get
to come if they wanted to and not come if they don’t want to.

The law as it currently stands, and as he proposes it stay, is that
they must go, whether they want to go or not. They don’t get a say
in all of that.

And I would like to correct a number of those erroneous things
in written testimony after the hearing, Madam Chair, if that is
permissible.

Chairwoman WILSON. So ordered.

Mr. SCOTT. Thank you.

Mr. Trumka, could you tell me what the problem is that the fair
share agreement would solve?

Mr. TRUMKA. Well, what happens with fair share is that you
have an election and the union wins. And then they get a second
bite at the apple, the ones that don’t want to be in the union say,
okay, the union won, majority rules, but you don’t get to be—I
don’t have to be in the union and you have to give me all the serv-
ices that you give everybody else and I don’t have to pay. This bill
would allow employers and employees to come together and say
that is not fair. If they want all the services, they also ought to
have to pay a little bit of the tab.

So it 1s like if you have a general election, an election for House
of Representatives, and you got 52 percent of the vote, the other
48 percent could say I don’t recognize you, I get to be a different
rule. And if you have any governance, I don’t have to apply to it,
I don’t have to listen to it, and you have to give me all the services
you give the other people.

Mr. SCOTT. And what kind of taxes under that scenario would
you be paying?

Mr. TRUMKA. What kind of taxes?

Mr. SCOTT. Yes. You wouldn’t pay taxes.

Mr. TRUMKA. Well, you wouldn’t under that scenario. I would
opt out by saying I don’t recognize your new tax law.

Mr. SCOTT. Now, the fair share would cover just those services
required by law. Would it cover things like annual cookouts and po-
litical activities?

Mr. TRUMKA. No, it would not. We cannot charge for that.
Never have. Political activities are completely separate. And even
if you don’t have a right to work law, employees can opt out of the
part of their dues that is used for political activity.

Mr. SCOTT. Now, let me ask another question. What is wrong
with misclassifying employees as independent contractors?

Mr. TRUMKA. Well, it takes away their ability to ever have a
voice on the job. What an employer does is—there is one example
where you had a trash company and they classified the people that
came in to pick the trash off of the belt, they classified them as
independent contractors, even though their employer, the original
employer, determined the speed that the belt went. So they would
never be able to have a voice with that employer and get the level
of the speed of the conveyor belt. They couldn’t negotiate to slow
it down or to make the place more safe because they were “the em-
ployees of not the employer, but an independent contractor”. So it
prevents them from coming together, organizing a union, and get-
ting a voice on the job.
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Mr. SCOTT. Would independent contractors be eligible for min-
imum wage?

Mr. TRUMKA. For minimum wage?

Mr. SCOTT. Right.

Mr. TRUMKA. Yes.

Mr. SCOTT. Independent contractors?

Mr. TRUMKA. Well, no, they wouldn’t have a minimum wage be-
cause they don’t have an employer.

Mr. SCOTT. Right.

Mr. TRUMKA. They are an independent contractor. So you are
right, they would not be covered by it.

Mr. SCOTT. If there is an unfair labor practice, does the victim
have to wait for—let me ask Mr. Pearce. If there is an unfair labor
practice, does the victim have to wait for the NLRB to act or can
they act on their own?

Mr. TRUMKA. They cannot act on their own. First, they have to
wait for the NLRB to issue a charge. And then after the charge it
goes before an Administrative Law Judge. And then after an Ad-
ministrative Law Judge, then it goes to the full National Labor Re-
lations Board. After the full National Labor Relations Board it can
go to the circuit court of appeals. After the circuit court of appeals,
they still have to go through an enforcement process then. So they
say yes, you must bargain, and then the employer doesn’t bargain,
so they have to go through much of the same thing again.

Mr. SCOTT. And let me ask Mr. Pearce one final question. What
is the difference between a self-enforcing order and one issued by
the NLRB under present law?

Mr. PEARCE. Under the present law—and thank you, Mr.
Chairman, for asking the question. If a law is self-enforcing, then
that—you don’t have to go to Federal court to get it enforced. It is
immediately effective on the wrongdoer. Several other statutes pro-
vide that for wrongdoings and violations. The NLRA essentially is
a car driving with a boot on it because it has to go and get to Fed-
eral court each time it wants to enforce its remedies. So automati-
cally it slows down the process and victims are further damaged by
the passage of time.

Chairwoman WILSON. Is that it, Mr. Chair? Finished?

Mr. SCOTT. I yield back.

Chairwoman WILSON. As there are no more subcommittee
members present, I now recognize the gentlewoman from Con-
necticut, Ms. Hayes, who was a former National Teacher of the
Year.

Ms. HAYES. Thank you, Madam Chair.

I want to start off first by saying that I have spent my entire
adult life as a proud union member, as a member of SEIU 1199,
the Waterbury Teachers Association, the Connecticut Teachers As-
sociation, and ultimately, the National Education Association. So I
know both the power and the sense of empowerment that labor
unions bring. In fact, in my year as National Teacher of the Year,
there were four finalists celebrated at the top of their profession.
Three of those four finalists walked out of their classrooms with
their union brothers and sisters to negotiate wages, benefits, and
most importantly, supports and resources for the kids in their
classrooms. All of those things are worth fighting for.
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And above all, unions give workers a seat at the table. So I get
it. That is why I am so frustrated when I hear stories around the
country, and even in my home district, of workers who are actively
being discriminated against or retaliated against for exercising
their rights to organize.

I have heard from Social Security Administration union rep-
resentatives in Connecticut. They allege that the critical centers
were closed in many states because they had high numbers of
union employees. They allege that the Social Security Administra-
tion makes it more difficult for union reps to do their jobs and often
targeted and retaliated against workers aligned with the union
during personnel reviews, or when those workers requested leave
or reasonable accommodations, they were denied. Meanwhile, their
complaints to the National Labor Relations Board had gone un-
heard during this Administration.

Mr. Trumka, my question is for you. Are these complaints of em-
ployers’ retaliation common for workers who are union members or
are looking to unionize? And have they increased in the most re-
cent years?

Mr. TRUMKA. We have seen that attacks, the number of things
that they do—they have new threats now. They have the threat to
move overseas, they have the threat to close down. They use the
sweat sessions or the closed meetings, mandatory audiences, more
often now than they did before, they are longer, more intense, and
they have a greater effect on workers.

So we are seeing the law be violated more and more, and the
ability to enforce it becomes less and less as it increases in inten-
sity.

Ms. HAYES. Thank you. In your testimony you mentioned that
workers who wanted to form a union often cannot talk with or
meet with union representatives at their job. As I have mentioned,
we have heard about this happening in my own district. However,
employers are free to talk with employees. We heard a lot about
those mandatory captive audience meetings. In fact, employers can
require employees to attend these meetings.

We also heard from my Republican colleagues on the other side
of this committee that the PRO Act requires employers to provide
private information to unions, which they claim unions could abuse
or sell to third parties.

Madam Chair, I would like to submit a document that con-
tradicts that argument. It is information—

Chairwoman WILSON. So ordered.

Ms. HAYES. Thank you. It is information that the NLRB sub-
mitted to this committee in 2018 and it reveals that no employer
has charged that a union has abused the voter information list
since this procedure was updated in 2014. In fact, this document
states that these lists—well, this document shows that these lists
are necessary to create parity during election campaigns as employ-
ers already have this information to use with employees.

Mr. Trumka, again to you, how do these rules, which require
that an employee share information and contact information with
the union before an election, eliminate this double standard, and
make this process more fair?
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Mr. TRUMKA. Well, most of the time only the employer knows
who all of the employees are and where they work. So the new rule
would codify an existing rule of the NLRB, and it would require
them to provide promptly a voter list when an election is directed,
including the name, the position, the shift, the work location,
phone number, email, and physical address. That wasn’t required
under the old rules, but the NLRB now requires it. It is essential
in order to be able to communicate with them, because remember,
we are not allowed on the property. We can’t go on, we can’t talk
to people. You may have to meet with them at a grocery store, any-
place else where you can get them. The most efficient place and the
best place for them to be able to talk is in their home setting at
their home, so that you can have a real conversation with them.

Ms. HAYES. Thank you.

Mr. Pearce, I have 10 seconds. Do you think—we have heard a
lot especially from Mr. Miscimarra about banning captive audi-
ences undermines employees’ free speech right. How would this be
protected do you think under this Act?

Mr. PEARCE. Well, under this Act employees will have the free-
dom to freely discuss and choose not to participate in an employer’s
campaign. Employers with new technology have all the cell phones
of employees or supply cell phones to employees and they can send
anti-union texts to employees. Employee drivers—we have the
cases where drivers have ride alongs where the ride along is giving
propaganda to the employee continuously without the employee
having the ability to say, you know, I don’t want to hear this.

And then the second piece of that is, if the employee does say I
don’t want to hear this, then they could be subject to retaliation.

The technology and the control that the employers have creates
an imbalance with respect to employee access and a fair under-
standing of the election process.

Chairwoman WILSON. Thank you. Mm-hmm.

Ms. HAYES. Thank you, Madam Chairwoman.

And I yield back.

Chairwoman WILSON. I remind my colleagues that pursuant to
committee practices, materials for submission for the hearing
record must be submitted to the committee clerk within 14 days
following the last day of the hearing, preferably in Microsoft Word
format. The material submitted must address the subject matter of
the hearing. Only a member of the committee or an invited witness
may submit material for inclusion in the hearing record. Docu-
ments are limited to 50 pages each. Documents longer than 50
pages will be incorporated into the record by way of an internet
link that you must provide to the committee clerk within the re-
quired timeframe. But please recognize that years from now that
link may no longer work.

Again, I want to thank the witnesses for their participation
today; a very lively, energetic group of witnesses. We learned a lot
and we certainly appreciate your time. What we heard today is
very valuable.

Members of the committee may have some additional questions
for you, so look out for them. And we ask the witnesses to please
respond to those questions in writing.
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The hearing record will be held open for 14 days in order to re-
ceive those responses.

I remind my colleagues that pursuant to committee practice, wit-
ness questions for the hearing record must be submitted to the ma-
jority committee staff or committee clerk within 7 days. The ques-
tions submitted must address the subject matter of the hearing.

Before recognizing the ranking member for his closing statement,
I ask unanimous consent to enter the following materials into the
record in support of the PRO Act. I have letters from the United
Steelworkers, the International Union of Painters and Allied
Trades, the AFL-CIO, the SEIU, and the UFCW, the BlueGreen
Alliance.

Without objection.

I now recognize the distinguished ranking member, Mr. Walberg,
for his closing statement.

Mr. WALBERG. Thank you, Madam Chairwoman, and thanks to
the panel for being here. It has indeed been a lively discussion. It
is a worthy discussion. This is America. America is back, Michigan
is back. I am delighted about that. I am delighted to see corporate
entities coming back, building cars, products in Michigan again. It
is a manufacturing state, it needs workers, it needs businesses in
order to make it work together.

My concern is that for anything that would stand in the way of
continued expansion, that purports to help workers or businesses,
and in the end costs jobs. We saw that happen in the downturn of
economy. I was here in 2007-2008 and watched what took place in
Michigan as it was decimated, as businesses left, and unions could
not come up with what they promised to their employees. And we
saw large corporations, specifically two of the big three, go bank-
rupt, and we had to bail them out.

Don’t want that to happen again, because like Mr. Staus, that
touches lives and families. What he has lived through, many, many
people in Michigan lived through as well.

So while there needs to be reforms, there needs to be upgrades
on the legislation as well as the agencies we put together to make
sure they are working right and they are mobile, loose on their
feet, we cannot walk away from the underpinning principles to un-
dermine those principles that talk about the freedom that we have
in this country.

And so to take a bill like we are looking at today that eliminates
right to work laws nationwide, regardless of whether the people of
Michigan voted for that or not, is wrong. I say the unions earn it,
earn it back. To stifle work of independent contractors, which lim-
its workplace flexibility and opportunity, is wrong.

Violate workers’ privacy rights without them volunteering those
pieces of information that could allow, yes, a union organizer to get
their information and make those contacts. Voluntarily, great. In-
voluntarily, a violation of the right to privacy.

So we need to get it right. And, Madam Chairwoman, I think
this side of the aisle is willing to work on those issues, we are will-
ing to work toward a solution that is indeed a compromise, that
protects some of these key things that make America great and,
more importantly, make our workers, our work force, and our busi-
nesses great as well.
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So I commit to doing that and I think this was a good start, talk-
ing about it. I hope it doesn’t end here, we continue in working to-
ward solution.

And before I end, Madam Chairwoman, I ask unanimous consent
to submit letters in opposition to H.R. 2472 into the record from
the following organizations: Associated Builders and Contractors,
Coalition for a Democratic Workplace, Independent Electrical Con-
tractors, International Franchise Association, National Association
of Home Builders, National Restaurant Association, and National
Retail Federation.

I also ask to submit a letter from the Coalition for Workforce In-
novation expressing concerns with the bill.

Chairwoman WILSON. So ordered.

Mr. WALBERG. Thank you.

Chairwoman WILSON. I now recognize myself for the purpose of
making my closing statement. And, as always, Mr. Walberg, the
distinguished ranking member, is willing to work with me and with
our committee, so this has been a great session today. We have
heard your witness. I don’t think that—we heard you, we heard
you. We are going to try to connect the dots there. Right now they
are not connecting.

I now recognize myself for the purpose of making my closing
statement.

Thank you again to all of our witnesses for your testimoneys
today. Today, we heard how the Protecting the Right to Organize
Act can safeguard the fundamental human rights to organize a
union, stopping employers from coercing and retaliating against
their workers. Routine violations of workers’ rights to organize sup-
presses wages and denies workers the opportunity to negotiate for
their fair share of the wealth they create.

We heard from Mr. Trumka how the PRO Act can prevent abuse
of workers’ rights through penalties and holding coercive captive
audience meetings, making people sit and not move. We heard from
Mr. Staus on how difficult it is to organize a union in the face of
vicious attacks. Mr. Staus is one of many courageous Americans
who stood up for their rights to organize a union and he deserves
justice under the law.

Some of the stories I have heard and witnessed are deplorable.
We heard from Mr. Pearce how the PRO Act would strengthen the
National Labor Relations Board by reducing procedural obstacles
and ensure that workers like Mr. Staus receive swift remedies.

As our witnesses have made clear, Congress must enact the PRO
Act to deter violations of workers’ rights and reverse decades of
wage stagnation and income inequality.

I thank my colleagues for constructive HELP Subcommittee
hearing and I yield back my time.

If there is no further business, without objection, the committee
stands adjourned.

Thank you so much.

[Additional submission by Mrs. Foxx follows:]
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The Wall Street Journal
Big Labor’s Big Shrink

Union membership continues to decline—thanks to unions.

By

The Editorial Board

Updated April 30, 2018 8:19 am. ET

Joe Biden gave his first speech of the 2020 campaign to a union crowd in Pennsylvania Monday,
and the International Association of Fire Fighters endorsed him. Mr. Biden wants to be seen as

the champion of workers, which makes it a good moment to examine why fewer workers want

to join unions.

Union membership as a share of the labor force has fallen by nearly half since 1983 and last
year dipped 0.2 percentage points to 10.5%. Private unionization has fallen to 6.4% from 16.8%
in 25 years as union labor agreements have made manufacturers less competitive and the U.S.
economy has become more service-oriented. See the U.S. steel industry.

Public-union participation has held up better due to laws that mandate collective bargaining
and require non-members to subsidize it. But public-union membership has also been slipping
and last year fell from 34.4% to 33.9%, the lowest since the Bureau of Labor Statistics first
published the data in 1983,

After the Democratic Congress in 2009 failed to pass card-check to ease union organizing, the
Obama Administration turned to regulation. The National Labor Relations Board made it harder
for employers to counter union organizing while its joint-employer rule gave labor groups more
leverage over corporations and a foothold at fast-food and other franchises.

Yet private union membership continued to slide. The drop over the last decade has spanned
most industries including transportation {22% decline), manufacturing (21%), construction
(18%) and health care {15%). Even as manufacturing employment has increased by 1.4 million
since 2010, the number of union workers has fallen by 78,000.

One reason is right-to-work laws in states like Indiana, Michigan and Wisconsin that let workers
opt out of unions. After Wisconsin enacted right to work in 2015, the union share of the state
workforce fell 30%. Jobs have been shifting to southern and western states with right-to-work
laws, and foreign automakers have dodged unions by locating new plants in the South.

Unions also aren’t delivering better wages. Earnings growth for union workers was generally
stronger prior to the recession, but non-union workers have since done better. Median weekly
earnings for union construction workers increased annually on average 0.2% faster than for
non-union counterparts from 2000 to 2008, but they have since grown 0.3% slower.
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Union health and social care workers averaged 1.1% faster earnings growth in the eight years
before the recession, but their pay increases have trailed by 0.3% each year since 2008. Annual
earnings for an average union health-care worker would be $1,180 higher today if his pay had
grown at the same rate as non-union counterparts over the last decade.

Union workers often receive more generous health and pension benefits, which may account
for some of the discrepancy. According to the Labor Department, benefits as a share of
compensation have grown 1.7 percentage-points more for union workers than non-unionized
employees since 2008,

But union workers may not be reaping the benefits. That's because employers have had to
funnel more of worker compensation to insolvent union-run multi-employer pension plans,
Many companies have gone bankrupt, which has shifted the funding burden to others.

According to the federal Pension Benefit Guaranty Corporation, 130 plans are projected to go
broke over the next 20 years. Workers would then receive a maximum pension of $12,870. The
federal insurer also forecasts it will run out of money by 2025, which would result in even
bigger pension cuts. In other words, instead of raising wages, unionized employers are paying
more to finance pension benefits that workers may never receive.

Government unions have also planted the seeds of their decline by bargaining for rich benefits
that are fiscally unsustainable. States and municipalities have cut government services and
workforces as they've had to divert more revenue to retirement benefits. The largest
government reductions have occurred in states with heavily unionized public workforces,

New York’s state and local workforce—nearly 70% of public workers are unionized—has shrunk
by 21,000 over the last decade. Connecticut has shed 19,800 public employees since 2009 while
New Jersey has reduced its government headcount by 33,300, But rather than live within their
means, these states have raised taxes again and again.

As a result, taxpayers flee to lower-tax states that don’t mandate government collective
bargaining, Economic growth has generated more tax revenue for states like Florida and Utah,
which have in turn expanded public services and workforces. Utah has added 36,000
government workers over the last decade, but only about 18% of its public workers belongto a
union.

Liberals blame capitalism for weaker unions, which they say has depressed wages. But public
unions like those in private industry are shrinking because they have extracted pay and benefits
that have made their employers less competitive. Growth by political coercion is not a
sustainable business model.
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[Additional submission by Ms. Hayes follows:]
UNITED STATES GOVERNMENT

NATIONAL LABOR RELATIONS BOARD

Washington, D.C. 20570

February 15, 2018

The Honorable Patty Murray The Honorable Robert C. “Bobby” Scott
Ranking Member Ranking Member

Committee on Health, Education, Labor, and Committee on Education and the Workforce
Pensions U.S. House of Representatives

U.S. Senate 2101 Rayburn House Office Building
428 Dirksen Senator Office Building Washington, DC 20515

Washington, DC 20510

The Honorable Gregorio Kilili Camacho The Honorable Donald Norcross

Sablan U.S. House of Representatives

U.S. House of Representatives 1531 Longworth House Office Building
2411 Raybum House Office Building Washington, DC 20515

Washington, DC 20515

Dear Senator Murray and Representatives Scott, Sablan, and Norcross:

Thank you for your December 21, 2017 letter requesting information regarding the National
Labor Relations Board’s (NLRB) 2014 Election Rule, which modified the Board’s
representation-election procedures located at 29 CFR parts 101 and 102.

Your request seeks data from representation (RC) petitions, decertification (RD) petitions, and
employer-filed (RM) petitions from April 14, 2015, to the most recent date for which data is
available, and for a period of equal length going back from April 14, 2015, with each of the two
periods organized into one-year increments. It should be noted that April 14, 2015, is the date
that the 2014 Election Rule took effect; petitions filed on and after April 14, 2015, are processed
under the 2014 Election Rule.
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The time period for the included data is July 26, 2012, through December 31, 2017. To
accommodate your request for one-year increments, the time periods are broken down as
follows:

Cases Processed prior to the Revised Rule:
7/26/2012 ~ 4/13/2013 (261 days)
4/14/2013 - 4/13/2014
4/14/2014 - 4/13/2015

Cases Processed under the Revised Rule:
4/14/2015 ~ 4/13/2016
4/14/2016 — 4/13/2017
4/14/2017 — 12/31/2017 (261 days)

For your convenience, we arranged most of your request into summary tables. The underlying
data is compiled in an Excel spreadsheet that includes the Case Number, Case Name, and all
relevant data points.

1. The number and percentage of elections where the parties stipulated to the terms of the
election.

Please see the attached Summary Table, Lines 4 and 5.

2. The number and percentage of elections where the parties have not stipulated to the terms
of the election, and a hearing was ordered. Please identify each such case by name and
case number.

Please see the attached Summary Table, Lines 6 and 7.

3. The number and percentage of cases in which the employer requested a continuance of
the originally-scheduled pre-election hearing date. Please identify each such case by
name and case number.

We do not have data elements that track requests for the continuance of a hearing in a
matter that can be responsive. The attached Excel spreadsheet lists the number of
petitions filed during each time period, the date a Pre-Election hearing was originally
scheduled, and the date the hearing was held. We do not track the reason for a difference
in the scheduled and held dates.

4. The number and percentage of cases in which the employer's request described in
Request No. 3 was granted. Please identify each such case by name and case number.

As stated above in the response to Request No. 3, we do not have data elements that track
requests for continuance of a hearing in a matter that can be responsive.
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. The range, mean, and median number of additional days granted by each continuance
described in Request No. 4.

As stated above in response to Request No. 3, we do not have data elements that track the
underlying information, we cannot produce this calculation.

. The number and percentage of cases where the labor organization requested a
continuance of the originally scheduled hearing date. Please identify each such case by
name and case number.

For the reasons set forth above in the response to Request No. 3, we do not have data
elements that track this information.

. The number and percentage of cases in which the labor organization's request described
in Request No. 6 was granted. Please identify each such case by name and case number.

For the reasons set forth above in the response to Request No. 3, we do not have data
elements that track requests for continuance of a hearing in a matter that can be
responsive.

. The range, mean, and median number of additional days granted by the each continuance
described in Request No. 7.

As we do not have data elements that track the underlying information, we cannot
produce this calculation.

. The number and percentage of cases in which a pre-election hearing was held. Please
identify each such case by name and case number.

Please see the attached Summary Table, Line 8.

10. The number and percentage of cases in which the only issues that were not agreed to by

the parties were the election date or details regarding the conduct of the election.

We do not have data elements that track this information.

11. The range, mean, and median number of days for the duration of pre-election hearings.

Please see the attached Summary Table, Lines 9, 10, and 11.

12. The number and percentage of cases in which the parties stipulated that some employees

should vote subject to challenge (a) as part of an overall election agreement and (b} ina
case that resulted in a decision and direction of election. Please identify each such case by
name and case number.
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The information provided is for cases where elections were held and the results were
certified.

Part (a) —Cases that resulted in Election agreements

Election Agreements ~ Prior to the Revised Rule
7/26/2012 — 4/13/2013: 27 cases (all RC representation petitions)

4/14/2013 - 4/13/2014: 25 cases (all RC representation petitions)
4/14/2014 - 4/13/2015: 22 cases (all RC representation petitions)

Election Agreements - Revised Rule:
4/14/2015 — 4/13/2016: 133 cases (all RC representation petitions)

4/14/2016 — 4/13/2017: 58 cases (all RC representation petitions)
4/14/2017 - 12/31/2017: Five cases (all RC representation petitions)

Part (b) — Cases that resulted in a Decision and Direction of Election

RD Decisions - Prior to the Revised Rule:

7/26/2012 - 4/13/2013: One case (RC representation petition)
4/14/2013 — 4/13/2014: Three cases (all RC representation petitions)
4/14/2014 — 4/13/2015: Two cases (all RC representation petitions)

RD Decisions - Revised Rule .

4/14/2015 — 4/13/2016: Two cases (All RC representation petitions)
4/14/2016 - 4/13/2017: Two cases (all RC representation petitions)
4/14/2017 — 12/31/2017: Zero cases

13. The number and percentage of cases in which the Regional Director or Board directed
that some employees should vote subject to challenge over the objection of a party.
Please identify each such case by name and case number.

The information provided is for cases where elections were held and the results were
certified.

RD Decisions — Prior to the Revised Rule:
) 7/26/2012 — 4/13/2013: Five cases (all RC representation petitions)
4/14/2013 — 4/13/2014: 11 cases (all RC representation petitions)
4/14/2014 — 4/13/2015: Six cases (all RC representation petitions)

RD Decisions - Revised Rule
4/14/2015 — 4/13/2016: 14 cases (13 RC representation petitions, one RM
employer-filed petition)
4/14/2016 — 4/13/2017: Seven cases (all RC representation petitions)
4/14/2017 — 12/31/2017: Two cases (RC representation petition)

14, The number and percentage of cases in which the Regional Director or Board refused to

permit a party to litigate an issue on the grounds that it was not identified or contested in
its position statement. Please identify each such case by name and case number.

4
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We do not have data elements that track this information.

The number and percentage of cases in which a dispute that was deferred by permitting
employees to vote subject to challenge was mooted by the election results. Please identify
each such case by name and case number.

Data responsive to #12 and #13 list cases where people were allowed to vote subject to
challenge. The challenge information below is specific to those particular cases, The
spreadsheets prepared for #12 and #13 contain determinative challenge information. We
do not have data elements that track whether the parties’ underlying dispute regarding
status of the employees in question was resolved by the results of the election.

Time Frame Election RD Decision- RD Decision — RD | # of cases # of cases where
Agreements-vote stipulated vote Directed to vote where challenges were
subject to subject to subject to 2 )

hath hall challenge were filed

3

deter

| 432013

7/26/2012 - 27 1 5 24 3

{prior to
revised rule)

4/14/2013 - 25 3 i 29 5
4/13/2014
(prior to
revised rule)

4/14/2014 - 22 2 6 22 1
4/13/2015

{prior to
revised rule}

4/14/2015 - 133 2 16 15 15
4/1312016
(revised rule)

411472016 ~ 58 2 7 51 6
4/13/2017
{revised rule)

Gianmor- s [} 3 3 T3
12/31/2017
(revised rule)

16.

The number and percentage of cases in which the employer requested an extension of
time to file and serve the voter eligibility list. Please identify each such case by name and
case number,

We do not have data elements that-track this information. The attached Excel
spreadsheet lists the “original™ and “current” due date for the voter eligibility list and the

5
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19.

20.

2

s

22,

23.
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date the list was provided (“completed due date™). We do not track the reason for any
difference in the original and completed due dates.

. The number and percentage of cases described in Request No. 16 in which the request

was granted, and the number and percentage of cases described in Request No. 16 in
which the request was denied.

As explained above in the response to Request No. 16, we do not have data elements that
track an extension request.

The range, mean, and median number of additional days granted by each extension
described in Request No. 17.

As explained above in the response to Request No. 16, we do not have data elements that
track an extension request.

The number and percentage of cases in which a decision and direction of election was
issued.

Please see the attached Summary Table - Line 6.

The range, mean, and median number of days between the close of a pre-election hearing
and the issuance of a decision and direction of election.

Please see the attached Summary Table — Line 12, 13, and 14.

. The range, mean, and median number of days between the filing of post—hearihg briefs

following a pre-election hearing, when such filing was permitted, and the issuance of a
decision and direction of election.

Please see the attached Summary Table — Line 17.

The number and percentage of certifications of a representative that were followed by a
technical refusal to bargain that resulted in a Board decision finding a violation of section
8(a)(5) of the National Labor Relations Act. Please identify each such case by name and
case number.

Please see the attached spreadsheet Technical 8(a)(5) Violation Statistics FYs 2014-2017.

The number of charges, objections, or complaints of any kind concerning a labor
organization's misuse of any form of list of employees provided pursuant to the NLRB's
election procedures, together with co pies of all such charges, objections, or complaints.

We conducted a document search of our electronic case file records for charges,
complaints, or objections to the conduct of election that contained language referring to
“misuse” or “abuse” of voter lists. In addition, we also inquired among the 26 Regional
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Offices to see if they recalled any such cases. No charges, objections, or complaints
relating to misuse of the list of voters have been received by any office since April 15,
2015.

If you or a member of your staffs have any questions or need additional assistance, please do not
hesitate to contact the Office of Congressional and Public Affairs at (202) 273-1991.

Sincerely,

-y~ CLE . Gt

Marvin E. Kaplan Peter B. Robb
Chairman General Counsel
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[Additional submission by Mr. Roe follows:]

Qongress of the Anited States
Washington, BE 20515

April 12,2019

The Honorable Robert Lighthizer
United States Trade Representative
600 17' St. NW

Washington, DC 20006

Dear Ambassador Lighthizer:

We write to share our concerns about Mexico’s labor practices and need for meaningful reforms
in light of the prospect of a Congressional vote on the renegotiated North American Free Trade
Agreement (NAFTA), also known as the United States-Mexico-Canada Agreement (USMCA).

As you know, the original NAFTA was not the boon to workers that its supporters promised, but
has harmed working people in communities across the United States. Working families need
sweeping reform in North American trade policies. This reform must begin by eliminating the
so-called “protection contract” system used in Mexico for more than 70 years to keep wages low
and deny rights and protections to working people. Under this system, employets sign “collective
bargaining agreements” with employer-dominated unions, generally without the workers’
knowledge and even before they are hired.

In January 2018, many of us wrote to you urging you to prioritize this critical issue in your
negotiations with Mexico, as suppressed, low wages in Mexico have been a chief driver of
outsourcing of U.S. jobs.!

We commend you for negotiating Annex 23 in the USMCA, which holds potential to address
some key concerns if properly monitored and enforced. However, Mexico has not yet enacted,
much less implemented, its labor law reform as required by Article 3 of Annex 23-A of the
USMCA. Moreover, the govemnment’s legislation must meet the requirements of Annex 23-A.
Critically, previous versions of the bill failed to ensure that workers will be able to exercise a
free, secret, and personal vote on the collective bargaining agreement that will cover their terms
and conditions of work, as required by Article 2(e) and (f) of the Annex. This provision is of
paramount importance in complying with the heart of the Annex. The draft’s language also
previously did not ensure that workers receive a copy of the agreement before they vote on it, as
required by Article 2(e)(ii)(B). The legislation must also create an autonomous National Board
for Labor Conciliation and Registration that will abandon the failed, government and employer-
dominated model of the past and function as a truly independent and impartial body, as required
by Article 2(b). Finally, it must guarantee that union representation challenges will not be subject

! hitps://delauro.house.govisites/delauro.house.gov/ files'USTR%2ONAF TA%20Letter?201.23.201 8 pdf

FRINVED ON RECYOLED PAFER
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to procedural delays, as stipulated in Article 2(d) of the Annex. Improvements to the draft
legislation that have strengthened these provisions must not be weakened in a final bill.

While the draft meets and even exceeds the obligations of Annex 23-A in some respects, the
Annex must not be allowed to become a game of multiple choice, in which the Parties can pick
and choose which obligations they want to enforce. Labor law reform that meets or exceeds
Annex 23-A in every respect must be a prerequisite to both a vote in the House of Representative
and entry into force of the revised agreement. If not, the renegotiation will not be able to help lift
standards and wages for workers in the United States, Mexico, and Canada.

The promise of a changed labor law regime is spurring workers in Mexico to fight for the right to
join a union of their choice. But even as these struggles continue, the government of Mexico has
failed to investigate and address alleged illegal firings and black-listings in Matamoros, the
murders of striking workers in Guerrero, or the six-year delay of a representation election in
Ciudad Acufia. We want to work with you and our counterparts across the border to ensure that,
this time, the promise that a North American trade deal can raise standards for workers in
Mexico delivers on the ground, Such work will require not only ensuring that the Parties work
together to pass comprehensive labor law reform, including implementation, in Mexico, but also
additional monitoring and enforcement mechanisms that will ensure that the labor obligations,
after entry into force, are not undermined via neglect, delay, or inaction.

Without swift and certain enforcement mechanisms--which the deal currently lacks--the new
labor and environmental protections in the deal will have no effect. We know this because we
have 25 years of experience of trying to enforce promises made in trade deals that lacked swift
and certain enforcement mechanisms. Without such mechanisms, the revised deal cannot and
will not accomplish our shared goal to reshape trade rules to help rebuild the U.S. manufacturing
base, create jobs, raise wages, and address inequality.

We hope that you will work with us and all people of good will across the United States, Canada
and Mexico to ensure that all three parties live up to their obligations for workers.

Sincerely,
Bill Pascrell, Jr. [ Rosa DeLauro
Member of Congress Member of Congress
X [lm%\.\
Eleanor Holmes Norton JYofhes P. McGovern
Member of Congress Member of Congress
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Katie Hill
Member of Congress

Peter .Bc_ﬁzéA

Member of Congress

RN,

Adriano Espaillat
Member of Congress

< """M/’

Alan Lowenthal
Member of Congress

Greee 3. Yaprleliu—

Ithan Omar
Member of Congress
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(g‘race Napolitano *
ember of Congress

TimRyan °
Member of Congress
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Member of Congress

Bobby [#/Rush
Member of Congress

Yk

T

Frank Pallone, Jr.
Member of Congress

Mark Pocan
Member of Congress
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Alcee Hastings
Member of Congress



i

G@ Meng

Member of Congress
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Linda Sancgez !

Member of Congress
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Jamie Raskin
Member of Congress

Gl D Tonleo”

Paul D. Tonko
Member of Congress

T

John Yarmuth
Member of Congress
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Bfan Higgins
Member of Congress

Member of Congress
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Donald Norcross
Member of Congress
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Member of Congress
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Bill Foster
Member of Congress

Brendan Boyle
Member of Congress
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Dina Titus
Member of Congress

Sa¥id Carbajal
Member of Congress
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Eliot Engel
Member of Congress
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Susan Wild
Member of Congress

Member of Congress

Bonnie Watson Coleman
Member of Congress
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Gregorio Kilili Canfacho Sablan
Member of Congress

*

ramila Jayagal
Member of Congress

vid Scoft
Member of Congress
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Member of C gr s
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Ro Khanna

Member of Congress
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Member of Congress Member of Congress
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Henry C. Johgfon, Jr. Madeleine Dean

Member of Congress Member of Congress
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Member of Congress Member of Congress
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Member of Congress
Charlie Crist Tom Suom
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Member of Congress Member of Congress
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[Additional submission by Mr. Trumka follows:]

AFL-CIO

AMERICA’S UNIONS

American Federation

of Labor and
Congress of !:dnﬁ.r:al May 22, 2019

Organizations

815 16th St., NW
Washington, DC 20006
202-637-5000 The Honorable Frederica Smith Wilson, Chair
aflcio.org Subcommittee on Health, Employment, Labor and Pensions
Committee on Education and Labor
United States House of Representatives
Washington, D.C. 20515

EXECUTIVE COUNTIL

RICHARD L. TRUMKA
PRESIDENT

ELIZABETH H. SHULER Re: Protect the Right to Organize (PRO) Act
SECRETARY TREASURER
TEFERE A, GEBRE . .
EXECUTIVE VICE PRESIDENT Dear Representative Wilson:

Michael Sacco
ooty Thank you for the opportunity to submit materials for the record supplementing my

Cyte Rivers oral and written testimony and responding to statements from witness Philp

feol Gerard Miscimarra and several of the Republican members of the Committee.
2 n
Wathew g
Randi Ws H
Freme v B The PRO Act Fully Respects the Right to Free Speech
. Michael tangford

Beldemar Velosquer Witness Miscimarra mistakenly asserted that the PRO Act would limit employers’
; Y asser g v pioy
Bruce R Smith freedom of speech. He so stated in his oral and written testimony, asserting in the
Lee &, Saunders P! 0 S \ ng
Terry O'Sullvan latter, “The bill would eliminate the right of employers . . . to express opinions and
Lawrence J. Hanley . . P p op
Loretta Joison provide other information to employees in the workplace regarding union
ames Calghan representation issues.” Statement of Philip A. Miscimarra at 7. That is simply not
Sean McGarvey true.
J. David Cax Sr.
David Durkee
Kecnetnmaion The Act provides:
Swart Appelbaum
0 " . . .
Shasu ggse:; it shall be an unfair labor practice under subsection (a)(1) for any
Mok B ol employer to require or coerce an employee to attend or participate in such
Cidy 55:;2: employer’s campaign activities unrelated to the employee’s job duties,
Marc Perrone including activities that are subject to the requirements under section 203
£ 8 .
Jeseph Sap of the Labor-Management Reporting and Disclosure Act, 1959 (29  U.S.C. 433(b)).

Christopher Shelton
Loanie R. Stephenson . . » . . . o1 v s "
Richard Lanigan In considering possible First Amendment objections to the bill, it is critical to
R Martir . . . oy o
e Martne? recognize the narrow category of conduct it proscribes. The bill in no way prevents
Mark McManus i 1 i i i
ok Manus employers or anyone else from expressing their views on unions or an upcoming
John Samueisen vote on union representation. The only thing the bill prohibits is firing (or otherwise
G . MeC it PO TS T .
O ot disciplining) employees who do not wish to listen to such speech.
Gwen Mills
Charles Wowkanech
Bonmie Castitio
Bary Jones
Paul Shearon
Warren Fairiey
Ernest A. Logan
Capt. Joe DePete
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Letter to The Honorable Frederica Smith Wilson
May 22, 2019
Page two

The First Amendment does not protect such economic compulsion.

As the United States Supreme Court has recognized, “Itis . . . important . . . to recognize the
significant difference between state restrictions on a speaker’s right to address a willing audience and
those that protect listeners from unwanted communication.” Hill v, Colorado, 530 U.S. 703, 715-16
(2000). Here, as in Hill, “{t]he statute deals only with the latter.” /d.

Surely, witness Miscimmara would not argue that the First Amendment gives an employer the right
to order employees to leave their work or even come in from home in order to be told why they
should be Catholics instead of Protestants or Democrats instead of Republicans and further to fire
any employee who declines to attend such a meeting. But that is all the bill would prohibit in respect
to similar speech about joining a union.

The United States Supreme Court has made clear that the First Amendment permits regulation of
captive audiences. “The First Amendment permits the government to prohibit offensive speech as
intrusive when the ‘captive’ audience cannot avoid the objectionable speech.” Frisby v. Schultz, 487
U.S. 474, 487 (1988) (resident inside home). See also Bethel School Dist, No. 403 v. Fraser, 478
U.S. 675, 684 (1986) (children in school); Lehman v. Shaker Heights, 418 U.S. 298, 305-08 (1974)
(Douglas, J., concurring) (passengers on a bus). This is because “[wlhile {a person] clearly has a
right to express his views to those who wish to listen, he has no right to force his message upon an
audience incapable of declining to receive it.” 7d. at 307. The Court has clearly recognized that “no
one has a right to press even ‘good’ ideas on an unwilling recipient.” Rowan v. United States Postal
Office Dept., 397 U.S. 728, 738 (1970).

The Court has held that the First Amendment permits “protection of the unwilling listener.” In
Erznoznik v. Jacksonville, 422 U.S. 205, 209 (1975), the Court explained, “restrictions have been
upheld only when the speaker intrudes on the privacy of the home . . . or the degree of captivity
makes it impractical for the unwilling viewer or auditor to avoid exposure.” In fact, the Court has
stated that “[t]he unwilling listener’s interest in avoiding unwanted communications has been
repeatedly identified in our cases” as a proper basis for narrowly tailored government regulation.
Hill, 530 U.S. at 716. “States can choose to protect [this right to be let alone] in certain situations.”
Id at 717 n. 24. See also Frishy, 487 U.S. at 484 (“the State may legislate to protect” unwilling
listener).

Employees ordered to attend a meeting or listen to a speech on pain of discharge are clearly a
“captive audience” as that term is used in the Supreme Court’s First Amendment jurisprudence. The
Court has “repeatedly recognized the interests of unwilling listeners in situations where ‘the degree
of captivity makes it impractical for the unwilling viewer or auditor to avoid exposure.” Hill, 530
U.S. at 718 (quoting Erznoznik, 422 U.S. at 209). Surely it is “impractical” for employees to give up
their jobs in order to avoid unwanted communication.'

! Indeed, the Court has cited the passage to and from work as a place where “an offer . . . to communicate and
discuss information” is protected but, “[iJf . . . the offer is declined, as it may rightfully be, then persistence,
importunity, following and dogging become unjustifiable annoyance and obstruction which is likely soon to savor of
intimidation.” i/, 530 U.S. at 717 (quoting American Steel Foundries v. Tri-City Central Trades Council, 257
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When the govemment regulates speech to protect such a captive audience, the Court has considered
whether the regulation is “narrowly tailored to protect only unwilling recipients of the
communications.” Frishy, 487 U.S. at 484. This is clearly the case here where the bill protects only
unwilling recipients and leaves employers completely free to communicate with willing recipients of
their communications inside and outside the workplace. The proposed bill would create a protection
similar to that upheld in Rowan, protecting only those individuals who affirmatively choose not to be
exposed to unwanted speech. In Rowan, the Court upheld a federal statute that required mailers to
remove an individual’s name from its mailing list and stop all mailings to that individual upon the
individual’s request. In Rowan, mailers remained free to send mail to individuals until they
requested otherwise. Similarly under the proposed bill, employers will remain free to communicate
with employees on all subjects until an employee refuses to listen. After the request to be left alone
in Rowan, the mailer was barred from ignoring the request and continuing to communicate with the
unwilling recipient. Similarly under the proposed bill, after an employee refuses to listen, the
employer will be barred from coercing attendance by threatening to or actually firing or otherwise
disciplining the employee. Only unwilling listeners are protected and, thus, the limit on speech is
narrowly tailored to its proper purpose.

Finally, the First Amendment clearly permits regulation of conduct that is separable from speech. It
is a bedrock First Amendment principle that “expression may be limited when it merges into
conduct.” R.A.V. v. 8. Paul, 505 U.8. 377, 414 (1992) (White, J., concurring). Firing an employee
for declining to attend a meeting concerning how he or she should vote in an upcoming union
election is conduct, not speech. The First Amendment protects neither that conduct nor a threat to
engage in such conduct.

The PRO Act is not only consistent with the First Amendment, it affirmatively protects the free
discussion envisioned by the First Amendment and the framers of federal labor law. As Justice
William O. Douglas recognized in Public Utilities Commission v. Pollak, 343 U.S. 451, 468 (1952)
(Douglas, J., dissenting), it is ““a form of coercion to make people listen.” The PRO Act prevents
only that coercion.

The PRO Act Will Bolster the Skills of the U.S. Workforce

Several Republican members asserted that the PRO Act is not necessary because U.S. workers do not
need representation, rather U.S. employers need more skilled workers.” But those members fail to
understand that unions, through collectively bargained training programs, are the second largest
source of training in the U.S. after the armed forces.

U.S. 184, 204 (1921)). This is even more so in the workplace itself.

? While refuting those statements is beyond the scope of this submission, the assertion that there is a “skills gap” in
the U8, ie., a gap between the skills employers are seeking and those possessed by available U.S. workers, is not
supported by any credible academic evidence, but relies instead on anecdotal complaints from employers not willing
to offer the wages and benefits needed to attract skilled workers. See, e.g., Peter Cappelli, “Skills Gaps, Skill
Shortages and Skill Mismatches: Evidence for the US,” ILR Review vol. 68(2), 251-290 (2015); Andrew Weaver
and Paul Osterman, “Skill D ds and Mi h in U.S. Manufacturing,” ILR Review vol. 70{2), 275-303 (2016).
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The building trades unions provide an exemplary model of collectively bargained training programs
that address the concern asserted by the Republican members. The building trades unions together
with their signatory contractors invest almost $1.9 billion annually in apprentice and journey-level
training delivered at 1,900 training centers across the U.S. and Canada. They invest another $10
billion in apprentice wages and benefits. If the building trades training system was a degree-granting
university, it would be the largest in the U.S. The training programs employ state-of-the-art
technology. In fact, developers of new construction technology often vie with one another to have
their product used in a training center as a means of breaking into the market.

The building trades have also expanded their training, in partnership with community organizations,
to create the largest apprenticeship readiness program in the U.S., teaching the Multi-Craft Core
Curriculum. 150 such programs are in operation. In 2016, nearly 1,000 people completed the
program, over 80% people of color and 25% women.

In addition, unions in other sectors have collectively bargained for the creation and funding of joint
labor-management training and apprenticeship programs. These programs are significant in the
manufacturing, hospitality, healthcare, property management, and telecommunications sectors,
having trained hundreds of thousands of employees since their creation. All depend on a healthy and
functioning collective bargaining relationship, and benefit from having worker voices contribute to
developing the content and form of the training.

Joint labor-management programs in these sectors have been at the forefront in developing cutting-
edge training programs that prepare workers for new technology, often in conjunction with contract
language that mandates employers provide notice of technology changes that affect employment or
job content, or that give workers the right to bargain over the effects of new technology.

For many decades, unions have consistently bargained for more training and skills acquisition, and
for adequate private funding of skills programs. By making it possible for U.S. workers to obtain
union representation, the PRO Act will expand the skills of the U.S. workforce.

Right-to-Work is Not Good for Workers

A number of Republican members of the Committee from states with so-called “right-to-work™ laws
expressed opposition to the PRO Act on the grounds that it would preempt those laws in so far as
they prevent employers and unions from entering into agreements requiring all represented
employees to pay their fair share of the cost of that representation. Those members suggested that
right-to-work laws benefit workers in their states. That is simply not true.

Clear empirical evidence demonstrates that right-to-work laws are correlated with lower wages and
poorer benefits. Economists at the Economic Policy Institute (EPI) concluded that workers’ wages in
right-to-work states are 3.1 percent lower than those in non-right-to-work states.® The study

3 Ross Eisenbrey, New Study Confirms that Right-To-Work Laws Are Associated with Significantly Lower Wages,
EconoMIcC POLICY INSTITUTE {April 22, 2015, 3:24 PM), https://www.epi.org/blog/new-study-confirms-that-right-
to-work-lav yeiated-with-significantly-lower-wages/.
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accounted for a “full complement of individual demographic and socioeconomic factors as well as
state macroeconomic indicators,” and found that average full-time workers earn $1,558 less per year
in right-to-work states.* Furthermore, the association between non-right-to-work states and lower
rates of unionization means that fewer workers in right-to-work states have access to critical fringe
benefits. For example, the EPI found that 94 percent of unionized workers have access to employer-
sponsored health plans, compared to just 67 percent of nonunion workers.®

In addition, right-to-work laws are correlated with poor outcomes using other measures of social
well-being, such as high rates of crime and low rates of high school graduation and life
expectancies.®

Finally, the claim that right-to-work laws attract employers and thus jobs has no empirical support.
Based on several years of studies and reports, the EPI has concluded “there is no causal pattem of
[right-to-work) states growing faster or slower” than other states.”

Thank you for your support of this critical legislation.

Sincerely,

F AT

Richard L. Trumka
President

RLT/CB/rs

4 Elise Gould and Will Kimball, “Right-to-Work" States Still Have Lower Wages, ECONOMIC POLICY INSTITUTE
(April 22, 2015), https:/fwww.epi.org/publication/right-to-work-states-have-lower-wages/.

3 Josh Bivens, et al., How today s unions help working people, ECONOMIC POLICY INSTITUTE (August 24, 2017),
https://www,epi.org/publication/how-todays-unions-help-working-people-giving-workers-the-power-to-improve-
their-jobs-and-unrig-the-economy/.

S Ross Eisenbrey, Life is Worse in Right-To-Work States, ECONOMIC POLICY INSTITUTE (January 27, 2014),
https:/fwww.epi.org/blog/life-worse-work-states/.

7 Janelle Jones and Heidi Shierholz, Right-to-work is wrong for Missouri, ECONOMIC POLICY INSTITUTE (July 10,
2018), https://www.epi.org/publication/right-to-work-is-wrong-for-missouri-a-breadth-of-national-evidence-shows-
why-missouri-voters-should-reject-riw-law/.
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Assoclated Buildars
and Contragtors, ine.

May 8, 2019

The Honorable Frederica Wilson ‘The Honorable Tim Walberg
Chair, Subcommittee on Health, Employment, Ranking Member, Subcommittee on Health,
Labor and Pensions Employment, Labor and Pensions
U.S. House of Representatives U.S. House of Representatives
Washington, DC 20515 Washington, DC 20515

Dear Chair Wilson, Ranking Member Walberg, and Members of the Subcommittee,

On behalf of Associated Builders and Contractors, a national construction industry trade association with
69 chapters representing more than 21,000 members, I write today regarding the subcommittee hearing
“The Protecting the Right to Organize Act: Deterring Unfair Labor Practices.” ABC has strong concerns
about many of the provisions in the Protecting the Right to Organize (PRO) Act (H.R. 2474) and we
encourage all members of the Education and Labor Committee to oppose it. HL.R. 2474 would drastically
reshape the construction industry and America’s workplaces by stripping employees and employers of
their constitutionally protected rights and hand power over to politically powerful union bosses.

The PRO Act represents the decades-long attempt by labor activists to increase dues-paying union
members at the expense of employees through backdoor means, such as Card Check. Under the bill, a
union could be certified if it claims there was election interference and they present authorization cards
from the majority of the proposed unit. This form of Card Check closely resembles the Employee Free
Choice Act, which sought to strip workers of their right to keep their votes private. The secret ballot is a
hallmark of American democracy, and without it, employees could be subject to intimidation and
unwanted pressure from a union,

The PRO Act would also codify the Browning-Ferris “joint-employer” standard, which expands the
definition of joint employer under the National Labor Relations Act to include those employers who
have “indirect” control and “unexercised potential” control of their subcontractors, The construction
industry is built around the contractor/subcontractor model: smali businesses that specialize in particular
trades partner with other specialty contractors under the umbrelia of a larger general contractor. This
business format allows small businesses to thrive and expand and helps to ensure the most safe and
qualified craftspeople are performing work on projects. If the new joint-employer standard were to go
into effect, general contractors would face unprecedented levels of potential liability and compliance
costs and therefore discontinue their work with many smaller contractors. This would have a devastating
impact on ABC members, the majority of which are small businesses.

H.R. 2474 also seeks to rob employers of their right to counsel in a provision similar to the U.S.
Department of Labor’s failed and unconstitutional 2016 “persuader” rule. Under this rule, employers
would be penalized for seeking legal advice if they learned that their employees intended to vote for a
union. The federally protected unionization process is a complicated legal procedure that is governed by
decades of labor law and court precedent. As such, all employers should seek the advice of legal counsel

440 First St. N\W., Suite 200 » Washington, D.C. 20001 » 202.595.1505 » www.abc.org
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to ensure they protect their employees’ rights if they are facing a union efection. The persuader rule does
not recognize this, however, and attempts to punish employers who speak to their attorneys. Not only
does it increase liability for employers, but it will cause attorneys not to provide their services for fear
of retaliation from union bosses.

Additionally, the PRO Act secks to codify the following disastrous ideas:

e Eliminate right-to-work laws nationwide, including in the 27 states that have passed it into law,
forcing workers to join unions they did not ask for;

* Stifle work of independent contractors, which limits workplace flexibility and opportunity;

¢ Violate worker privacy rights by forcing employers to hand over personal employee information
to union bosses; and

¢ Increase the likelihood of coercion, boycotts and picketing by eliminating secondary coercion
restricting

For these reasons we encourage all members of the Committee on Education and Labor to oppose H.R.
2474, The PRO Act would be harmful to employees, employers and the American economy as a whole.

Sincerely,

Kristen Swearingen
Vice President of Legislative & Political Affairs



COALITION FOR A
DEMOCRATIC WORKPLACE

May 8.2019
Dear Members of the Subcommittee on Health, Employment, Labor and Pensions:

The Coalition for a Democratic Workplace {CDW) urges subcommittee members to reject the
Protecting the Right to Organize (PRO) Act, H.R. 2474, In an attempt to increase union
membership at any cost, the bill would make radical changes to well-established law, diminish
employees’ rights to privacy and association, destroy businesses, and threaten entire industrics
that have fueled innovation, entrepreneurship and job creation. CDW strongly opposes this bill.

CDW is a broad-based coalition of hundreds of organizations representing hundreds of thousands
of employers and millions of employees in various industries across the country concerned with
a long-standing effort by some in the labor movement to make radical changes to the National
Labor Relations Act without regard to the severely negative impact they would have on
employees, employers and the economy. CDW was originally formed in 2005 in opposition to
the so-called Employee Free Choice Act (EFCA)——a bill similar to the PRO Act—that would
have stripped employees of the right to secret ballots in union representation elections and
allowed arbitrators to set contract terms regardless of the consequence to workers or businesses.

Like EFCA, the PRO Act coniains provisions that would allow arbitrators with no business
experience and no accountability to set contract terms. The arbitrator’s decision would be
compulsory, regardless of whether the parties find the terms unacceptable or the arbitrator
miscalculated what the company can actually afford. In fact, this type of binding arbitration in
the public sector has been blamed for multiple municipal bankruptcies and for fueling the public
sector pension crisis. Many states and municipalities have taken steps to eliminate or curb
arbitrator authority in the wake of fiscally irresponsible arbitrator decisions. Unlike the public
sector, private employers go out of business, and the PRO Act does not provide any recourse o
employers and employees if the arbitrator’s forced contract terms result in job loss or business
closure.

The bill would also codify into taw the controversial Browning-Ferris Industries joint-employer
standard, exposing nearly every business relationship to liability for unlawful behavior
committed by any entity with which they do business, such as contractors, suppliers, and
franchisees. Qut of fear of this increased responsibility, larger corporations will either hold back
on assisting their franchisees, contractors, or suppliers, impose far more control over them,
abandon the franchise model, or cease outsourcing work to smaller, more specialized businesses;
in any of these circumstances, small business owners will feel the negative repercussions of this
policy change, and the American dream will be far more difficult to achieve.

Similarly, the PRO Act would greatly narrow the circumstances under which an individual can
work as an independent contractor, thus substantially diminishing opportunities for Americans to
find flexible ways to earn money on their schedule or start their own business, The provision
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threatens many opportunities in the gig economy and more traditional independent contractor
roles.

Unfortunately, the bill also contains many provisions that strip workers of essential rights. Most
importantly, the PRO Act limits employees’ ability to choose or reject union representation
through secret ballots, which was also a key provision in EFCA. Secret ballots are a vital
component of a functioning democracy, but the PRO Act vastly increases the circumstances
under which the government could impose union representation despite employees voting
against such representation in a secret ballot election. The bill attempts to justify disregarding the
election results by making the government-imposed union representation contingent on the fact
that at some point in the past a majority of employees signed “authorization cards.” This is
known as “card check,” a concept that was rightly rejected by Congress during the debate on
EFCA. As members of Congress understood then, card check is no substitution for a secret ballot
election. The process of collecting cards is a public one that is innately susceptible to coercion—
where union organizers present employees with cards to sign in front of coworkers. Organizers
are then free to share with employees who has or has not signed cards, needlessly exposing
workers to intimidation and possibly harassment.

The PRO Act also violates employees’ rights to privacy and association, The bill mandates
employers provide the contact information for all employees without prior approval from the
employees themselves to union organizers. Employees would not be able to opt out of this
requirement and would not have a say in what, if any, contact information is provided, again
exposing workers to potential harassment. The bill also eliminates Right-to-Work protections
nationwide, including in the twenty-seven states that have passed Right-to-Work laws, forcing
workers to fund union activity they do not support.

Finally, employers® due process rights are entirely disregarded by the bill, Under the PRO Act
employers would not be able to challenge union misconduct during union elections, their right to
counsel on complex labor laws would be practically eliminated, and secondary boycotts would
be permitted, allowing unions to target neutral third parties and cause them economic injury even
if those entities have no underlying labor dispute with the union.

This letter outlines only some of the precarious provisions the PRO Act imposes on the
American workforce. This bill tramples on rights and ignores the consequences of dangerous
policies on our economy. CDW urges congress to emphatically and unequivocally reject this bill,

Sincerely,

The Coalition for a Democratic Workplace
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Coalition for Workforce

Innovation
May 7, 2019

Dear Members of the House Education and Labor Committee,

This week, the House Education and Labor Subcommittee on Health, Education, Labor, and Pensions will
hold a legislative hearing on the Protecting the Right to Organize Act. We are writing to express concern
with certain provisions of the legislation that would constrict and undermine the ability for American
workers to choose when, where and how they wish to work,

The Coalition for Workforce Innovation (CWI1) was formed to bring together a broad, diverse group of
stakeholders Jike the service sectors, technology companies as well as worker advocates to modernize
federal workforce policy to enhance choice, flexibility and economic opportunity for all workers. CwWi
believes that:

W individuals should have the freedom to determine how, when and where they work;

B Those choosing independent work should be treated fairly under the law in terms of access to
training, benefits, and certain protections, and;

W Individuals should be able to work independently across all positions, platforms and industries.

Specifically, CWI is concerned with the new amended definition of employee in Section 101 that would
dramatically narrow the opportunities for independent workers. By adopting this restrictive definition,
the legislation would do more harm than good by reducing choice and flexibility for individuals such as
students, parents, small entrepreneurs and retirees who prioritize those work benefits. in addition, it
would increase barriers to entry for work and entrepreneurship for communities that have traditionally
struggled in the job market including immigrants, caregivers, veterans and individuals with criminal
hackgrounds.

Independent work is widely popular because it allows individuals to organize their work on their own
terms. Technological advancements have greatly increased opportunities for all people to find well-
paying and satisfying work that fits around their lives, rather than having to fit their lives around their
work. As technology continues to improve, and connects people with opportunities to work
independently, allowing them to leverage their own capital, expertise, and other resources, a fresh lock
at public policy will be needed to fully realize the macroeconomic benefits of these treads.

The Coalition seeks to collaborate with policymakers on the advantages of independent work as well as
highlight the opportunities to enhance this positive trend by modernizing existing federal workforce
policy for the benefit of workers, consumers, businesses and the overall economy. We look forward to
working with the Committee to ensure workers are afforded the opportunities to define their own path
to prosperity and satisfaction through work,

Sincerely,

The Coalition for Workforce Innovation (CWI)
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May 8, 2019

The Honorable Bobby Scott The Honorable Virginia Foxx
Chairman Ranking Member

Committee on Education and Labor Committee on Education and Labor
U.5, House of Representatives U.S. House of Representatives
Washingtan, DC 20515 Washington, DC 20515

Dear Chairman Scott and Ranking Member Foxu:

On behalf of the International Franchise Association {IFA), the world's oldest and largest
organization representing franchising worldwide, L write {o express our strong concerns and
opposition to the Protecting the Right to Orgunize {PRO) Act (H.R. 2474). Plainly stated, this
legislation would eradicate the franchise business model, which is comprised over 733,000
establishments that employ over 7 million individuals and contribute $674.4 billion of economic
output to the U.S, economy.

Franchising is based on the principle that every franchisee owns and operates his or her own
business and is independently responsible for thelrdecisions, including the opportunity to
retain business-related profits. Each franchise brand involves both a franchisor and a network
of franchisees. Franchisees —the individual business owners — must secure a license from the
franchisor, or parent brand, to own and operate a business using that brand’s identity. The
franchisor provides support for the brand, including standards regarding quality and uniformity,
as well as brand-related investments such as national advertising, but the Business owneris
responsible for his or her own business, particularly hiring, firing, scheduling, and maintenance.

Specifically, the PRO Act seeks to codify the vague and unlimited standard for joint employment
that was adopted in 2015 by the National Labor Relations Board in Browning-Ferris Industries.
As IFA’s members have testified numerous times, the legal uncertainty created by the
expanded joint employment standard has had a chilling effect.on the franchise business model.
Our mermibers have sought expensive counsel to determine if simple decisions~like compiling 2
hrand-wide employvee handbook or offering franchisees software to track joh applications ~
might put them in legal jeopardy. Notably, the vague joint employer standard also puts at risk
workforce development and apprenticeship training programs that make franchised-companies
attractive to entrepreneurs. Many businesses will step away from offering these crucial
benefits rather than take the risk of such an action triggering a joint employer lawsuit,

We also note our strong concerns with the PRO Act’s codification of California’s new “ABC” test
for determining independent contractor status which was adopted in Dyngmex Operations
West v. Superior Court. Under prong “B” of the ABC test, an entity must perform werk that is
“outside the usual course of the hiring entity’s business” to be considered an independent

1900 K Street, N.w., Suite 700 Washington, DC 20008 USA

Phone; +1 202/628-8000  Fax +1 202/628-0812 www.franchise.org
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business. Because brand owners license the trademark of the franchisor to operate their own
business, they are undeniably in the same line of business as the franchisor and would fail the
ABC test. The application of Dynamex to the franchise business model would have the
detrimental impact of making every franchise owner an employee of the franchisor.

For these reasons, IFA urges strong opposition to H.R. 2474, If enacted, the PRO Act will have a
negative impact on entrepreneurship, small business growth, and wealth accumulation for

families. Thank you for considering our views.

Sincerely,

Matthew A, Haller
Senior Vice President
Government Relations & Public Affairs

cc: Members, Committee on Education and Labor, U.S. House of Representatives

1900 K Street, N.W., Suite 700 Washington, DC 20006 USA

Phone: +1 202/628-8000  Fax: +1 202/628-0812  www.iranchise.org
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independent Electrical Contractors
4401 Ford Avenue, Suife 1100
Alexandria, VA 22302
Ph 7035497351 w 800.456.4324 w Fx 7035407448
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May 8, 2019

The Honorable Robert C. "Bobby" Scott The Honorable Virginia Foxx

Chairman Ranking Member

Committee on Education & Labor Committee on Education & Labor
United States House of Representatives United States House of Representatives
1201 Longworth House Office Building 2462 Rayburn House Office Building
Washington, DC 20515 Washington, DC 20515

Dear Chairman Scott, Ranking Member Foxx, and Members of the Committee on Education & Labor:

The Independent Electrical Contractors (1EC) voices it strong opposition to the Protecting the Rightto Organize (PRO)
Act, H.R. 2474, and would urge the committee toreject this misguided piece of legistation. The purpose of this
legistation is simply to increase union membership through drastic changes to well-established labor law at the expense
of the rights of employees and employers, like those of the merit shop electrical contracting industry.

Established in 1957, the independent Electrical Contractors is atrade association representing 3,300 members with
more than 50 chapters and training centers nationwide. Headquartered in Alexandria, Va., {ECis the nation’s premier
trade association representing America’s independent efectrical and systems contractors. 1EC National aggressively
works with the industry to establish a competitive e nvironment for the merit shop—a philosophy that promotesthe
conceptof free enterprise, open competition, and economicopportunity forall,

The PRO Act contains many radical proposals. One of the most damaging would limitemployees’ ability tochoose or
reject union representation through secret ballots. Secret ballots are a vital component of a functioning democracy, but
the PRO Act vastly increases the circumstances under which the government could impose union representation despite
employees voting against such representation in a secret ballot election. The bill attempts to justify disregarding the
election results by making the government-imposed union representation contingent on the factthat at some pointin
the past a majority of emplovees signed “authorization cards.” This is known as “card check,” a concept that was rightly
rejected by Congress overten yearsago during the debate onthe Employee Free Choice Act (EFCA). As members of
Congress understood then, card check is no substitution forasecret ballot election. The process of collecting cardsisa
publicone thatis innately susceptible to coercion—~where union organizers present employees with cards to signin
front of coworkers. Organizers are then free to share with employees who has or hasnot signed cards, needlessly
exposing workers to intimidation and possibly harassment.

The bittwould also codify intotaw the contraversial Browning-Ferris industries joint-employer standard, exposing merit
shop electrical contractors to Hability in nearly every contractual relationship for unlawful behavior committed by
another contractor with which they do business. This standard inserts unnecessary and additional risks into the
traditional contractor-subcontractor relationship, which could eventually lead to the larger contractor imposing far more
control aver the smaller subcontractor, or possibly refusing to do business with a small contractor altogether and
choosing to bring the function in-house. Uitimately, the small contractors seeking to grow and expand would feel the
negative repercussions of this policy change.

The association for electrical and systems contractors
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In addition, the PRO Act contains policies that would infringe on employees’ rights to privacy and association. The bil
mandates employers to provide to union organizers the contact information for all employees without priorapproval
fromthe employees themsetves. Employees would not be able to opt out of thisrequirement and would not have asay
inwhich contact information is provided, again exposing workers to potential harassment. The bill also rejects the rights
of states to implement Right-to-Work laws by eliminating Right-to-Work protections nationwide. This legistation would
go against the twenty-seven states with Right-to-Work laws in place, which give employees the option not to fund union
activities they donot support. '

Finally, there are additional provisions in the PRO Act that completely disregard employers’ due process rights, which
include:
«  Theinability foremployersto challenge union misconduct during union elections.
» Fundamentally eliminating an employer’s right to outside counselon complexfabor laws.
«  Allowing for secondary boycotts, which would permit unions to target neutral third parties and cause them
economicinjury even if those entities have no underlying labor dispute with the union.

While this letterdoes not outlina every provision of the PRO Act, it does outline many of its radical proposals thatwould
amend the nation’s laborlaws for the sole purpose of increasing union membership without regard to the rights of
employees, employers, orthe impact to the overall economy. IEC urges the committee to comptetely reject thisll-
conceived legislation.

Sincerely,
Jason €. Todd

Vice President, Government Affairs
Independent Electrical Contractors

[Sv]
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Motor & Equipment Manufacturers Association
1030 15th Street, NW  Suite 500 East  Washington, DC 20005 M
Tel 202.393.6362 Fax 2027373742 wwwmema.org

-

May 8, 2019

The Honorable Federica S. Wilson The Honorable Tim Walberg

Chairwoman Ranking Member

Subcommittee on Health, Employment, Labor and Pensions ~ Subcommiittee on Heaith, Employment, Labor and Pensions
Committee on Education and Labor Committee on Education and Labor

U.S. House of Representatives U.S. House of Representatives

Washington, D.C. 20515 Washington, D.C. 20515

Dear Chairworman Wilson and Ranking Member Walberg:

MEMA is the leading trade association representing U.S. motor vehicle parts suppliers, These companies
manufacture and remanufacture components, technologtes, and systems for use in passenger vehicles and heavy
trucks. In total, vehicle parts manufacturers represent the largest sector of manufacturing jobs in the United States,
directly employing over 871,000 Americans in all 50 states and generating 2.4 percent of U.S, GDP.

The motor vehicle supplier industry has long had a balanced and productive relationship between employers
and employees with respect to labor and workforce rules. However, the Protecting the Right to Organize (PRO) Act
(H.R. 2474) would shift that balance, resulting in greater costs imposed on suppliers, impacting their ability to
manage their workforce and provide jobs.

MEMA strongly opposes H.R. 2474, which includes many sweeping provisions that will harm employers and
their ability to sustain and create jobs. Some of the problematic provisions in the legislation include:

«  Removal of a secret ballot for union elections, stripping employees of their rights to vote privately and in
secret when choosing whether to unionize.

«  Elimination of Right-to-Work provisions across the country, including in states that have passed Right-to-
Work laws.

« Interference with attorney-client confidentiality, increasing reporting requirements for employers and
their legal counsel retained for labor and workforce issues. This requirement is unnecessary and ignores
the long-standing nature of confidentiality between a company and its legal counsel.

«  Language codifying the National Labor Relations Board (NLRB] joint employment standard that strips workers
of their right to private voting and secret ballots in union elections. This standard maintains that any two {or
more) companies are joint employers if the primary employer has “indirect or potential control” of contract
employees. This vague and uncertain standard increases employer Hability for subcontractors and vendors.

For the reasons outlined above, MEMA urges the Subcommittee not to move forward on this legislation. Instead,
MEMA encourages Congress to work with all relevant stakeholders - including employers, unions, and other
stakeholders — to implement reforms that protect employee and employer rights while encouraging economic
growth.

Thank you for your attention to the concerns raised. If you have questions or need more information, please
contact Catherine Boland, vice president, legislative affairs at choland@mema.org.

Sincerely,
)54;49/(\%’/7

Bill Long
President & CEQ
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May 8, 2019

The Honorable Frederica Wilson The Honorable Tim Walberg
Chairwoman Ranking Member

Subcommittee on Health, Employment, Subcommittee on Health, Employment,
Labor and Pensions Labor and Pensions

U.8. House of Representatives U.S. House of Representatives
Washington, DC 20515 Washington, DC 20515

Dear Chairwoman Wilson and Ranking Member Walberg:

On behalf of the approximately 140,000 members of the National Association of
Home Builders (NAHB), | write to express NAHB's strong opposition to the Protecting
the Right to Organize (PRO) Act, which would negatively impact the construction
labor market at a time of widespread worker shortages and exacerbate the housing
affordability crisis. Implementation of this legislation would come at the cost of smalt
businesses and their workers — stifling communications, infringing on privacy, and
stripping the balance from labor-management relations.

Of greatest concern to NAHB is the PRO Act's proposed codification of a broad joint
employer standard and adoption of a rigid test for determining whether a worker is an
employee or independent contractor. Together, they threaten to upend the
contracting business model that is the very bedrock of the residential construction
sector.

The building industry is made up of a network of general contractors, subcontractors,
and entrepreneurs that perform a range of specialized services. Builders rely on an
average of twenty-five subcontracting firms to build a home, including framers,
roofers, drywallers, electricians and other types of specialty trades. For most
builders, there is simply insufficient internal demand to justify hiring an employee for
the numerous specialized tasks required to complete a home. Without these
subcontractors and independent contractors, many family-owned small businesses
would simply cease to be viable operations, Combined, the joint employer and
independent contractor provisions of the bill would hamper entrepreneurship, expose
small businesses to unlimited and unpredictable employment liability, and reduce
labor market flexibility.

The PRO Act also directly undermines the privacy and free choice of workers. it
deprives employees of their right to choose whether to participate in a union by
stripping away right-to-work protections and forces disclosure of their detailed
personal contact information to union organizers that jeopardizes their and their
families’ safety and privacy. It will make it difficult for employees to make informed
decisions about their representation and for employers to retain counsel, investigate
the issues raised in the petition, and intelligently negotiate an election agreement.
Codifying obstructive election rules that have already been rejected by the judicial
system and previously received bipartisan opposition in Congress is simply bad
policy.
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NAHB urges the Subcommittee to reject the misguided policies of the PRO Act, and instead
pursue reforms that uphold employee and employer rights and promote economic growth,

Sincerely,

q gal

James W. Tobin Hi
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May 8, 2019

The Honorable Bobby Scott

Chairman

LL.S. House Education and Labor Committee
Washington, D.C.

The Honorable Virginia Foxx

Ranking Member

U.S. House Education and Labor Committee
Washington, D.C.

Dear Chairman Scott and Ranking Member Foxx:

The National Restaurant Association submits this letter in opposition to the “Protecting
the Right ta Organize (PRO) Act.” This legislation attempts to resurrect failed overveaching
policies from the previous administration in an aggressive partisan power-grab that would bolster
the power of unions over the interests of employees and their employers.

As the leading business association for the restaurant and foodservice industry, the
National Restaurant Association represents more than 15.1 million employees, nearly 10 percent
of the nation’s workforce. With over one million locations across the country, the $823 billion in
sales from the restaurant industry makes up four percent of the U.S. GDP.

The PRO Act would repeal labor law reforms that have fostered certainty, predictability,
cconomic stability and job growth. The most egregious provisions would do the following:

e Codify the vague, confusing Browning-Ferris decision, which created expanded joint
employment liability under the National Labor Relations Act.

s Eliminate the attorney-client privilege, making it difficult for employers to secure legal
representation and advice on complex labor law matters.

s Abolish states’ right-to-work laws, effectively denying employees® free choice.
s Strip away secondary boycott protections, exposing neutral third parties to coercion,
pocketing, boycotts and similar tactics, regardless of whether they are involved in that

tabor dispute.

o Compel employers to divulge employee private contact information including home
addresses and personal phone numbers and email addresses.

For the reasons stated above, we urge you to oppose the PRO Act. This overreaching and
misguided legislation would set back critical labor law reforms and inflict serious haom to the

Eanancing the quality of life for ali we serve

Restauranterg | aweRRestaurants
2065 L Straet NW, Washington. DC 20036 | (202) 331-5900 | (800) 424-5156
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American workplace, Thank you for your attention to this matter. We look forward to working
with the Committee in a bipartisan manner.

Sincerely,

Shannon .. Mecade
Vice President, Public Policy and Legal Advocacy
National Restaurant Association

Entipncing the quality of e for alf we serve

Restavrantorg | .4 WeRRestaurants
2055 L Street NW, Washington, DC 20036 | (202) 331-5900 | (800) 424-5156
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THE VOICE OF RETAIL

May 6, 2019

The Honorable Frederica Wilson The Honorable Tim Walberg
Chairman Ranking Member
Health, Employment, Labor, and Health, Employment, Labor, and

Pensions Subcommittee Pensions Subcommittee
House Education and Labor Committee House Education and Labor Committee
2176 Rayburn House Office Building 2176 Rayburn House Office Building
Washington, D.C. 20515 Washington, D.C. 20515

Dear Chairman Wilson and Ranking Member Walberg:

J write to share the National Retail Federation’s (NRF) opposition to H.R. 2474, the Protecting the
Right to Organize (PRO) Act, in advance of the Subcommittee’s legislative hearing. NRF has significant
concerns with this sweeping legislation and its infringement on both employee and employer rights.

NRF is the world’s largest retail trade association, representing discount and department stores,
home goods and specialty stores, Main Street merchants, grocers, wholesalers, chain restaurants and
Internet retailers from the United States and more than 45 countries. Retail is the nation’s largest private
sector employer, supporting one in four U.S. jobs — 42 million working Americans. Contributing $2.6
tritlion to annual GDP, retail is a daily barometer for the nation’s economy.

The PRO Act seeks to fundamentally redefine labor relations by codifying radical proposals that
have been rejected by the courts, the agencies charged with administering them, and/or Congress. H.R.
2474 would eliminate workers’ free choice in union elections, critical privacy rights, and right-to-work
protections. In addition, the bill would interfere with employers’ ability to secure legal advice on complex
labor matters, infringe on employers’ due process rights, codify the controversial Browning Ferris joint
employer standard, prohibit the use of arbitration for employment matters, reduce individuals® access to
flexible work opportunities as independent contractors, and strip away “secondary boycott” protections
that prevent unions from targeting businesses that are not a party to underlying labor disputes.

If enacted, these extreme provisions would have serious consequences for employees, employers,
and the economy as a whole. NRF urges members to oppose the PRO Act and stands ready to work with
members of the Committee on reforms that bolster employer and employee rights and support economic
growth.

Sincerely,

s

s
David French
Senior Vice President
Government Relations
NATIONAL RETAIL FEDERATION

1101 New York Avenue, NW, Suite 1200
Washington, DC 20005
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[Additional submission by Ms. Wild follows:]
INTERNATIONAL BROTHERHOOD or TEAMSTERS

JAMES P. HOFFA KEN HALL
General President General Secretary-Treasurer
202,624.6800

25 Louisiana Avenue, NW

Washington, DC 20001 www.teamster.org

The Honorable Frederica Wilson, Chair

U.S., House Committee on Education and Labor
Subcommittee on Health, Education, Labor and Pensions
2176 Rayburn House Office Building

‘Washington, DC 20515

The Honorable Tim Walberg, Ranking Member

U.8. House Committee on Education and Labor
Subcommittee on Health, Education, Labor and Pensions
2176 Rayburn House Office Building

Washington, DC 20515

Statement for the Record
U.S. House Committee on Education and Labor
Subcommittee on Health, Education, Labor and Pensions
Hearing on: The Protecting the Right to Organize Act: Deterring Unfair Labor
Practices,

May 8, 2019

Dear Chairwoman Wilson and Ranking Member Walberg:

On behalf of the 1.4 million members of the International Brotherhood of
Teamsters, I want to thank you for holding today’s hearing to examine the state of
collective bargaining law in the United States. For generations, it has been well
known that our nation’s labor laws are weak and inadequate to protect the rights of
millions of workers. Under current laws, unscrupulous employers can block
workers’ ability to exercise their right to bargain for better wages and better
working conditions. ‘

The Teamsters Union is proud to support the Protect Workers Rights to Organize
Unions Act (PRO Act). This legislation could not be more timely. Recent

1
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decisions by the NLRB, as well as recent administrative and congressional actiéns
have rolled back important policy changes enacted to strengthen our labor laws,

Over the Teamsters Unions’ more than 100-year history, we have encountered our
fair share of ruthless, greedy and anti-union employers. Even with that extensive
history, our recent expetience with XPO Logistics is noteworthy for the lengths to
which this Company will go to obstruct its’ workers’ ability to organize and
achieve a voice in the workplace. With comparative ease, this Company utilizes
weaknesses in existing laws to accomplish its anti-worker objectives, With largely
unlimited resources it-can and does run roughshod over the rights of its employees
in order to secure its goal of a union free workplace. :

The Teamsters Unions’ most recent experience with XPO began when drivers
hauling port drayage containers for a company called Pacer approached the
Teamsters Union about forming a union. Those drivers, improperly classified as
independent contractors, needed assistance in understanding their paychecks and
lease arrangements. XPO purchased Pacer in 2014 and continued the practice of
misclassifying the drivers as independent contractors despite California state
rulings declaring them to be employees.

Also, around the same time, drivers and dock workers at various facilities of the
former Conway Freight in 2014 began trying fo form a union with different
Teamster Local Unions around the country. In 2015 Conway was bought by XPO
Logistics and since then, workers at terminals across the country have attempted to
form unions through the traditional NLRB process. At every step, XPO has fought
to deny its workers the ability to freely select to have workplace representation
including challenging NLRB decisions all the way to the Supreme Court, XPO not
only adopted the anti-union animus of its predecessor companies but expanded and
codified it in its employee handbook. XPO logistics states the following as the
company’s “Philosophy on Labor Unions™:

“...Excessive costs are incurred by unionized companies due to restrictive
work practices and administrative expenses...Today, the Company’s
employees have an absolute legal right not (emphasis added) to belong to
the union. ‘The Company will take whatever legal means are available to
help protect that right. It is the Company's position that it can best achieve a
competitive position in the transportation and logistics industries by
remaining union free. XPO will do everything legally possible to remain in
that position and to convince the Company’s employees that they have no

need for representation by an outside party.”
2



119

In 2018, the Teamsters Union asked Lafe Solomon, a 40-year labor law attorney
and former General Counsel for the National Labor Relations Board (NLRB), to
conduct an independent analysis and provide his thoughts on unlawful anti-union
practices of XPO since 2014. The test of this statement summarizes much of his
findings. Mr. Solomon’s full report is also included as an attachment to this

statement.

Between 2014 and 2018, the Teamsters and/or individual XPO workers filed a total
of 114 unfair labor practice charges with the NLRB against XPO/ Conway Freight.
During that time, NLRB Regional Directors issued 33 complaints, consclidating
numerous charges in each complaint, An additional 11 charges ended in settlement
agreements before Regional Directors decided whether to issue complaints and
XPO paid out over $500,000 in backpay., Note that in the year that has passed
since Mr. Solomon’s report was finalized, the number of ULP’s filed, complaints
issued and dollars paid out by XPQO has more than doubled. In fact, a recent article
by the National Employment Law Project estimates that XPO has amassed nearly
$33 million in penalties for safety and health violations, wage theft, employment
discrimination, labor relations violations and other regulatory violations, This is
clearly, for XPO, simply a “cost of doing business,” and to keep its workforce
“union-free.” It is part of a cynical calculation that making back pay payments is
preferable to respecting its employees® choice of union representation. '

Since 2014, XPO has thwarted its employees’ desire to choose the Teamsters as
their bargaining agent in an effort to remain “union-free,” It has interfered in the
NLRB election process by threatening employees with the futility of choosing the
Teamsters, promising them benefits if they did not choose the Teamsters,
discharging or suspending union activists, and withholding raises and bonuses to
employees for choosing the Teamsters. In addition, XPO has taken advantage of
the delays afforded it under the legal process to circumvent its bargaining
obligation with the Teamsters.

Between 2014 and 2018, during organizing campaigns in seven facilities, high-
level XPO managers and supervisors, including terminal managers, told employees
that it would be futile for them to select a union, that the employer would never
agree to a contract, and that the employer would remain non-union. In addition,
managers and supervisors threatened employees that they would not receive annual
wage increases, solicited grievances from employees and impliedly promised to
remedy them, interrogated employees, and created the impression of surveillance
of their union activities.
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Between 2014 and 2018, in the six facilities in which the Teamsters had beetl
certified as the employees’ bargaining representative, XPO followed through on its
threats and unlawfully withheld annual wage increases while giving them to non-
union employess in other facilities and made additional unilateral changes in terms
and conditions of employment, In addition, in four facilities, XPO suspended
and/or discharged employees because of their union activities, To date, XPO has
continued to drag out the collective bargaining process and none of the NLRB
certified units has achieved a collective bargaining agreement despite hundreds of
hours and years at the bargaining table,

In many cases, XPO utilized union busting consultants to deliver threatening
messages to employees. Indeed, after spending potentially millions on union
busting consultants charging $300-$440 and hour, in 2018 XPO determined that it
would be more advantageous to move their persuader activities in house. The
company posted a job listing stating that the position(s) of “Sr. Director Labor
Relations” would, among other, things be responsible for “inoculating business
unils from organizing activity, maintaining programmatic approaches to union
avoidance. "

This is despite the fact that a linchpin of our nation’s labor laws is that the right to
join or not to join a wunion belongs to employees, not employers.

XPO has also taken full advantage of the inevitable delays afforded under the
National Labor Relations Act to postpone its bargaining obligations. Between 2014
and 2018, XPO filed objections to elections in four facilities. The Regional
Directors and the Board overruled those objections in all four cases.

In one case, XPO, after issuance by the Board of a certification of representative,
still refused to bargain with the Teamsters while it appealed the certification to the
US Court of Appeals. The Court ultimately enforced the Board’s order, but then
XPO filed a petition for rehearing. When the Court denied the petition, XPQO
petitioned for certiorari to the United States Supreme Court, which was denied on
October 2, 2017, As the election was conducted on September 12, 2014, XPO’s
appeals resulted in a 3-year delay in enforcement of the employees’ choice of the
Teamsters as their bargaining representative,

In another case, XPO made an offer of proof that was found by the Regional
Director and the Board lacking in sufficient specificity to warrant a hearing.
Again, XPO refused to bargain purportedly on the basis that it wanted to “test” the
NLRB’s certification in Court. The Court ultimately denied XPO’s petition for

4
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review, finding that XPO’s objections were “general and conclusory... devoid’ of
factual specifics about who said or did what to whom....” The Court issued s
decision on May 25, 2018, 18 months after the election in which the employees
chose the Teamsters as their bargaining representative.

XPO’s objections to the April 14, 2017 election at another facility were the subject
of an NLRB hearing before an administrative law judge, which commenced on
June 26, 2018. On July 9, 2018, XPO and the Teamsters signed an informal
settlement agreement, in which XPO agreed, in relevant part, to withdraw its
objections and commence bargaining with the Teamsters—I15 months after the

election,

XPO has demonstrated extreme hostility to its employees’ right to choose a
bargaining representative. It has engaged in an extensive, well-orchestrated
campaign by high-level managers and its hired labor consultants to interfere with
the NLRB election process. When, despite its efforts, the employees chose the
Teamsters, XPO continues to engage in conduct designed to delay enforcement of
its legal obligations in order to reduce support among the employees for the
Teamsters and to frustrate the bargaining process.

Sadly, while XPO’s unlawful actions are notably prolific, they are not uncommon.
Today, when workers make the decision to stand together and bargain with their
employer for improved working conditions, the deck is stacked against them from
day one, This hearing, coupled with introduction of the PRO Act, are important
steps toward addressing this inequity and demonstrating to working Americans that
their elected representatives are on their side,

I thank you again for holding today’s hearing and for demonstrating to the
American people that workers and their rights will be a priority for this Committee

and this Congress.

ames P, Hoffa
General President

Sincerely,
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[Additional submission by Chairwoman Wilson follows:]
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May 8, 2019

Dear Representative:

On behalf of the 2 million members of the Service Employees International
Union (“SEIU”), we write to endorse the Protecting the Right to Organize
(*PRO™) Act of 2019, This important bill would strengthen working
Americans’ rights to join together in unions and bargain for higher wages
and better working conditions to help create balanced, inclusive growth.

In today’s economy, too many people are working longer hours for lower
wages, even as corporate profits soar. Unions are the best solution to leveling
the playing ficld. But because of a concerted effort to undermine unions in
America over the past forty years, just 6% of private sector working people
have a say in the decisions that affect them at work, in their communities and
in our economy. Too many unscrupulous employers take advantage of
America’s outdated labor laws to stifle the ability of working people to join
together in unions to improve their jobs and build a better future for their
families.

The PRO Act would reinvigorate labor law to help build an economy that
works better for the millions of people who work for a living — not just those
at the top. We applaud the bill’s joint employer provision, which would
ensure that workers can meaningfully bargain with all companies that
actually contro! their employment. We also endorse the bill’s new standard to
stop employers from misclassifying their workers as independent contractors
or supervisors to escape their responsibilities. These changes would make it
harder for companies to circumvent basic worker protections through
subcontracting arrangements or other evasions,

We also strongly support the PRO Act’s reforms banning anti-worker state
Taws that supersede collective bargaining agreements. These so-called Right-
to Work laws weaken workers” voice at the workplace, drive down wages,
and threaten the economic security of all workers—union and nonunion
alike. Working people subject to these laws carn $1,558 less per year than
those who are not. The PRO Act permits companies and workers to decide
for themselves whether to negotiate fair share agreements in collective
bargaining.

In addition, we are pleased to see PRO Act provisions that would deter
employer misconduct by making remedies meaningful, penalizing the most
egregious violations, limiting interference in union elections, and facilitating
first contracts with newly formed unions. The bill rightfully removes
restraints on workers’ solidarity actions across different workplaces.

Working people around the country urgently need new laws like the PRO
Act to make it easicr for people to join unions and hold companies
accountable. The PRO Act’s much-needed reforms will help level the
playing field for people like Jim Staus who testified in support of the PRO
Act before House Education and Labor Committee, Health, Employment,
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Page 2
May 8, 2019

Labor and Pensions Subcommittee on May 8, 2019. Although the federal government twice
found that University of Pittsburgh Medical Center (UPMC) illegally fired Jim for trying to form
a union, six years later he still has not returned to work at UPMC, nor has he seen a penny of
back-pay. If the PRO Act were law, Jim and so many other working people around the country
would not have to risk everything to organize their unions to have a seat at the table in
determining their families and community’s future, the same way their bosses and corporations
do.

SEIU members are proud to support the PRO Act. We will add any future votes on this
legislation to our legislative scorecard. For more information, please contact SEIU Legislative
Director John Gray at john.gray@seiu,org or (202)-730-7669.

Smccrdy

// 7 /%‘4”
Mary Henry
International Pre¥ident

MEKHJG:f
opeiu#l
afl-cio, cle
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AFL-CIO

LEGISLATIVE ALERT
April 29, 2019
Dear Representative:

[ am writing to ask you to become an original co-sponsor of the Protect the Right to
Organize (PRO) Act. For too long, employers have been able to violate the National Labor
Relations Act (NLRA) with impunity, routinely denying workers our basic right to join with
coworkers for fairness on the job. As a result, the collective strength of workers to negotiate for
better pay and benefits has eroded and income inequality has reached levels that predate the
Great Depression.

The PRO Act would modernize the NLRA by bringing its remedies in line with other
workplace laws. In addition to imposing financial penalties on companies and individual
corporate officers who violate the law, the bill would give workers the option of bringing our
case to federal court. The bill would make elections fairer by prohibiting employers from
requiring their employees to attend “captive audience” meetings whose sole purpose is to
convince workers to vote against the union.

Under the bill, once workers vote to form a union, the National Labor Relations Board
(NLRB) would be authorized to order that the employer commence bargaining a first contract.
These orders would be enforced in district courts to ensure swift justice, avoiding the complex
and drawn out process in the courts of appeals. In addition, the bill would ensure that employees
are not deprived of our right to a union because an employer deliberately misclassifies us as
supervisors or independent contractors.

Too often, when workers choose to form a union, employers stall the bargaining process
to avoid reaching an agreement. The PRO Act would establish a process for mediation and
arbitration to help the parties achieve a first contract. This important change would make the
freedom to negotiate a reality for countless workers who form unions but never get to enjoy the
benefits of a collective bargaining agreement.

The PRO Act recognizes that employees need the freedom to picket or withhold our labor
in order to push for the workplace changes we seek. The bill protects employees’ right to strike
by preventing employers from hiring permanent replacement workers. It also allows
unrepresented employees to engage in collective action or class action lawsuits to enforce basic
workplace rights, rather than being forced to arbitrate such claims alone.

Finally, the bill would eliminate right to work laws. These laws have been promoted by a
network of billionaires and special interest groups to give more power to corporations at the
expense of workers, and have had the effect of lowering wages and eroding pensions and health
care coverage in states where they have been adopted.
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AFL-CIO LEGISLATIVE ALERT 2

Restoring our middle class is dependent on strengthening the collective power of workers
to negotiate for better pay and working conditions. We urge you to co-sponsor the PRO Act and
help us build an economy that works for all working families and not just the wealthy and well-
connected.

Sincerely,

William Samuel, Director
Government Affairs

American Federation of Labor and Congress of | fal i
BB 6 S, NW. « Washington, D.C. 20006 « 202-637-5000 « wwiw.afitio.org
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May 8, 2019

Representative Bobby Scott Representative Virginia Foxx

Chairman, Education & Labor Committee Ranking Member, Education & Labor Committee
U.S. House of Representatives U.S. House of Representatives

2176 Rayburn House Office Building 2101 Rayburn House Office Building
Washington, D.C. 20515 Washington, D.C. 20515

Dear Chairman Scott and Ranking Member Foxx:

As a coalition of the nation’s largest labor unions and environmental groups, collectively representing
millions of members and supporters, we write to express the BlueGreen Alliance’s support for the
Protecting the Right to Organize (PRO) Act of 2019,

In the United States, we face a critical juncture for the rights of employees to organize. As Supreme Court
cases and anti-union legislators and their financial backers seek to strip workers of their rights, we need a

strong law on the books to ensure that workers are not penalized for organizing and demanding collective

bargaining for higher wages, safer working conditions, and better benefits.

Union membership has fallen dramatically from 33 percent in 1956 to ten percent in 2018, due in large
part to exploitation by employers of labor laws that have been made toothless. As it stands, no meaningfut
penalties exist for corporations using illegal tactics to eliminate the option to organize.

Additionally, workers now are facing record wage inequality, and we know based on the National Bureau
of Economic Research’s statistics that unions consistently provide working Americans with ten to twenty
percent higher wages than non-unionized workers. Empowering workers to band together to negotiate
better wages and safer working conditions is the best path forward to protecting our workers and
rebuilding America’s middle class.

Organizing does not just affect job quality, though: unionized workers are better equipped to handle
potentially hazardous workplace situations, and have more freedom to blow the whistle in dangerous
situations. This can avert industrial accidents and result in safer communities, as well as cleaner air and
water, Many unions also take firm positions on envirc tal issues b they understand the impact
that clean air and water have on workers. Unions have supported the Clean Air Act, the Clean Water Act,
and other actions designed to both reduce the carbon pollution driving climate change and grow good-
paying jobs in the clean economy.

The PRO Act empowers employees by strengthening workers’ rights to bargain and to organize. It does
so by ending prohibitions on collective and class-action litigation, prohibiting employers from
permanently replacing striking employees, amending how employees are defined so that no one is
misclassified as an independent contractor, strengthening remedies and enforcement for employees who
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are excercising their rights, creating a mediation and arbitration process for new unions, protecting against
coercive captive audience meetings, and streamlining the National Labor Relations Board’s procedures.
The PRO Act would take tangible steps to stem the tide of continued violations of the rights of working
people to organize and would provide real consequences for those who violate the rights of workers. We
must restore fairness to our economy so that workers no longer get a raw deal, and strengthen the right of

workers all over the country to unionize and bargain for better working conditions,

For these reasons, the BlueGreen Alliance urges the Education and Labor Committee to swifily report the
bill favorably.

Thank you for your consideration.

Sincerely,

P
Michael Williams

taterim Co-Executive Director

BlueGreen Alhance
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Testimony presented by Chris Sloan, Director of Government Affairs for the International Union of
Painters and Allied Trades.

“The Protecting the Right to Organize Act: Deterring Unfair Labor
Practices."

Subcommittee on Health, Employment, Labor, and Pensions Committee
on Education and Labor)Subcommittee on Health, Employment, Labor,
and Pensions (House Committee Education and Labor)

Wednesday, May 8, 2019 (2:00 PM) 2175 RHOB

Chairwoman Wilson and Ranking Member Walberg:

Wednesday, May 8, 2019 (2:00 PM} 2175 RHOB

Thank you for the opportunity to share our position as members
of the International Union of Painters and Allied Trades. We
represent a growing community of over 100,000 active and
retired craftspeople in the United States and Canada. We
represent all workers in the Finishing Trades Industries.

Thank you to Rep. Bobby Scott and Senator Patty Murray for
the introduction of The Protecting the Right to Organize (PRO)
Act 0f 2019. It is about time. The introduction of the bill will
affect unions - in a positive way- but this bill is not about
unions. We need to balance America's economic justice scales.
Today we give away the resources of our state to corporations.
We do not balance corporate power with more corporate power.
Or more conservative policy.

We balance it with collective power. This is also called people
power.
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As we write today, the economic tilt heavily favors the wealthy
over average income folks. This shows in our employment law.
Wages are stagnant, enforcement lacks, jobs are outsourced and
job safety is questionable.

Our workplaces must be run like democracies, not autocracies,
with the employer having unilateral say in wages, benefits and
workplace conditions. Workplaces work best and are most
productive when there is collaboration, trust and respect
between employees and employers.

Both conservatives and liberals deal with negative tax returns,
reduced access to health care and growing economic inequality.
Let us do something about this instead of wishing this away.

Congress should begin at once considering legislation to
improve the lives, working conditions and workplaces of
millions of American workers.

The PRO Act is a great start. This bill will strengthen
protections for employees engaged in collective action and
expand coverage of the NLRA to more employees to facilitate a
process by which workers and employers can reach a first
collective bargaining agreement.

It will also provide for stronger remedies for employees whose
rights under the NLRA have been violated while providing for
penalties against employers who violate those rights.

The PRO Act will safeguard the right to strike, repeal
prohibitions on collective action, permit fair share fee
arrangements, improve the purchasing power of wage earners in
industry, and guarantee more effective enforcement of the
NLRA.
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These are all necessary policy changes to balance the
uninhibited, corporate favorite conservative child unregulated
business.

Today, there is a serious and destructive imbalance at too many
workplaces, with employees not able to speak up, speak out and
exercise their right to discuss employment conditions, wages
and benefits with an employer or co-worker.

Congress must act to ensure a check and balance system in the
workplace.

When Congress fails to protect the right to organize and the
right to negotiate a contract, we see the results: employers have
all the power and workers have little to none causing working
conditions to deteriorate, and wages to decrease.

Legislation should correct this imbalance by restoring workers’
uninhibited rights to organize and bargain for better wages,
benefits and working conditions and give workers the
opportunity to join the middle class. Unions’ ability to bargain
for a fair wage and working conditions has always been - and
remains - one of the most effective tools Americans have to
raise their standard of living.

The NLRA currently prohibits unions from engaging in
“secondary” picketing, strikes, or boycotts, where workers of
one company would picket, strike, or support a boycott in
solidarity with another company’s workers to improve wages or
conditions.

Employees should have the right to speak out and organize
through a fair process. Employers should accept the freedom of
the majority of eligible workers to choose to bargain
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collectively. Employers should never be able to sit on the results
of an organizing victory and refuse to negotiate a first contract.

We should eliminate ‘right to work for less’ laws that have
allowed 28 states to pass legislation prohibiting unions to collect
fair-share fees. And legislation should ban employers from
compelling workers to attend meetings that are basically used to
scare them into not expressing their freedom in the workplace.

In far too many union organizing campaigns in the private
sector, the employer spends millions of dollars in union-busting
efforts -- money that otherwise could be used to improve
workers’ wages and other improvements in the workplace.

In fact, anti-worker, anti-union, scare tactics have worked to
reduce union membership and has accelerated income
inequality. The middle class is getting squeezed as the gap
between the rich and the average worker widens.

Unions are good for workers and our society. Union workers
earn an average of 26 percent more than non-union workers,
resulting in more tax revenue. They are more likely to have
health insurance and a retirement plan. And importantly, union
members can speak up about health and safety violations and
wage theft without the fear of retaliation.

Today, we have an opportunity to reform labor policy that has
been under attack by the forces allied with big business. The rich
have gotten richer while the wages and rights or workers have
been restricted.

There should be no barrier for workers to exercise their right to
discuss employment conditions, wages and benefits.



132

UNITED STEELWORKERS

Leo W. Gerard
: X ® Infernational President
UNITY AND STRENGTH FOR WORKERS

May 6, 2019

U.S. House of Representatives
Washington, D.C. 20515

RE: The United Steelworkers (USW) urge co-sponsorship and passage of H.R.
2474: The Protecting the Right to Organize (PRO) Act

Dear Representative:

If you believe in reducing poverty, fighting pay disparity between men and
women, increasing access to healthcare, combatting income inequality, and increasing
social mobility for American workers, the 850,00 members of the United Steelworkers
invite you to join our union and support H.R. 2474, the Protecting the Right to Organize
(PRO) Act.

The PRO Act will empower workers to realize their economic potential with some
of the most significant labor reforms in seventy-two years. The ability to form a union is
one of the surest ways to improving economic cutcomes. According to the Department
of Labor, among full-time wage and salary workers, union members had median usual
weekly earnings of $1,051 in 2018, while those who were not union members had
median weekly earnings of $860.'! African-American workers in a union make
approximately 23 percent more than their non-union counterparts. Women organized by
a union make approximately 24 percent more than their non-union counterparts.

In order to unlock the potential benefits of unionization, workers need Congress
to address the ability of employers to flaunt current labor laws, The PRO Act tears down
barriers that unscrupulous employers deploy to keep workers from realizing their
economic potential. This has become essential as 92 percent of companies force
employees to attend mandatory anti-union presentations.2 Workers are routinely
threatened with plant closure, job displacement, or economic harm. Workers cannot
withhold their labor for economic reasons without threat of permanent replacement.
States and corporate entities currently push down workers’ wages with misnamed right

Uhups://
www.golam.org/publications/Legislative_Issues/TheFreedomtoFormAUnion/Employers_Interfere_with_Wo

rkers.pdf’

ww.bls.gov/news.release/union2.nr0.htm
e i leations/Le

United Steel, Paper and Forastry, Rubber, Manufacturing, Energy, Allied Industrial and Service Workers international Union
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to work laws developed to disempower people of all colors and creeds from working
together.®

The PRO Act would dismantie many of these injustices. The legislation increases
penalties on employers who break the law and gives workers a private right of action if
they've been terminated for union activity. It removes prohibitions on workers acting in
solidarity with workers at other companies, it protects workers who engage in peaceful
protest actions with their fellow workers, and it safeguards the right to strike, a tool
workers rarely wish to use but are often left with no other option to protect their rights at
work.

The PRO Act is a counterweight that will revolutionize labor relations and
empower future generations of workers to act collectively. Recent statistics indicate that
workers’ desire 1o join a union is at a four-decade high.* Now is the time for Congress
to act and provide milfions of America's workers with the tools they need to secure a
better future for themselves and their families. | strongly urge you to co-sponsor and
pass the H.R. 2474 the PRO Act,

Sincerely,

Qﬁo - T\W”Q
Leo W. Gerard
International President

LWG/rdb

? hitps//www.afseme.org/now/the-racist-roots-of-right-to-work
* hitpwww. wiae org/post/conversation-who-wants-join-union-growing-number-americans#stream/0
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the record and their responses follow:]

MINORITY MEMBERS:

VIRGINIA FOXX, NORTH GAROLINA,
aniing Member

'DAVI P. ROE, TENNESSEE
LENN THOMPSON, PENNYSLVANIA

R CROTMAN WSEONSI
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LR TaRaa Y, S0 CAROLIA
May 16,2019 BT SChmatn SUTH ARGTA

JOAQUIN CASTRO, TEXAS

Mr. Philip A. Miscimarra, 1.D.
Partner

Morgan, Lewis & Bockius LLP
1111 Pennsylvania Avenue, NW
Washington, D.C. 20004

Dear Mr. Miscimarra:

I would like to thank you for testifying at the May 8, 2019, Subcommittee on Health, Education,
Labor, and Pensions hearing on “The Protecting the Right to Organize Act: Deterring Unfair
Labor Practices.”

Please find enclosed additional questions submitted by Committee members following the
hearing. Please provide a written response no later than Thursday, May 30, 2019, for inclusion
in the official hearing record. Your responses should be sent to Kyle deCant of the Committee
staff, He can be contacted at the main number 202-225-3725 should you have any questions.

We appreciate your time and continued contribution to the work of the Committee.

Sincerely,

ROBERT C. “BOBBY” SCOTT
Chairman

Enclosure
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Committee on Education and Labor
Subcommittee on Health, Employment, Labor & Pensions Hearing
Wednesday, May 8, 2019
2:00 p.m.

Rep. Russ Fulcher (ID)

1.

Mr. Miscimarra, what assurances do we have in this bill that imposing H.R. 2474’s
definition of joint-employer won’t lead to shutting out individuals who want to start a
franchise because a company doesn’t want to take on the liability of their future workers?
Could the bill’s definition of joint-employer make it more difficult to become a
franchisee?

Mr. Miscimarra, could H.R. 2474’s definition of joint-employer potentially lead to higher
operational, labor, and compliance costs for franchisees?

Mr. Miscimarra, the Society for Human Resource Management (SHRM) has cited a 2015
Labor Institute study that showed the union win rate is nearly 90 percent if the election
occurs over two weeks or less. SHRM calls for reforming union elections to provide
more time and transparency for workers to hear both sides. H.R. 2474 would do the
opposite, codifying the rule that reduces time between when a union election is called and
when the vote occurs. Wouldn’t having more time between when an election is called and
when the vote occurs help workers obtain more information from both sides before
making such a consequential decision affecting their work, their take-home pay, and their
livelihood?

. Mr. Miscimarra, given your testimony on the impact of automation, what suggested labor

law or regulatory changes would you suggest to provide relief to those who want to be
self-employed in the “gig” economy? In other words, what technical fixes can be made to
labor laws that would offer more flexibility and opportunity for independent
entrepreneurship?
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ILHAN OMAR. MINNESOTA
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HALEY M. STEVENS, MICHIGAN
SUSIE LEE. NEVADA

LORI TRAHAN, MASSACHUSETTS
JORORIN CASTRO, TEXAS

COMMITTEE ON EDUCATION

AND LABOR
U.S. HOUSE OF REPRESENTATIVES
2176 RAYBURN HOUSE OFFICE BUILDING
WASHINGTON, DC 20515-6100

May 16, 2019

Mr. Mark Gaston Pearce, .D.

Executive Director and Distinguished Lecturer

Georgetown University Law Center’s Workers” Rights Institute
Georgetown University Law Center, 600 New Jersey Avenue, NW

Washington, D.C., 20001

Dear Mr, Pearce:

MINORITY MEMBERS:
VIRGINIA FOXX, NORTH CAROLINA,
e

DAVID P. ROE, TENNESSEE
GLENN THOMPSON, PENNYSLVANIA
It WALBERS, MICHIGAN

SRETT GUTHRIE, KENTUCKY
BRADLEY BYRNE, ALABAMA

GLENN GROTHMAN, WISCONSIN
ELISE 4, STERANIK, NEW YORK

LLOYD SHAUCKER, PENNSYLVANIA
il BANKS, INDIANA

MARK WALKER, NORTH CAROLINA
JANES COMER, KENTUCKY

BEN CLINE, VIRGINIA

RUSS FULCHER, IDARO

RON WRIGHT, TEXAS
DANIEL MEUSER, PENNSYLVANIA

WILLIAM R THAMONS, IV, SOUTH CAROLINA
BUSTY JOHNSON, SOUTH BAKQTA

1 would like to thank you for testifying at the May 8, 2019, Subcommittee on Health, Education,
Labor, and Pensions hearing on “The Prorecting the Right to Organize Act: Deterring Unfair

Labor Practices.”

Please find enclosed additional questions submitted by Committee members following the
hearing. Please provide a written response no later than Thursday, May 30, 2019, for inclusion
in the official hearing record. Your responses should be sent to Kyle deCant of the Committee
staff. He can be contacted at the main number 202-225-3725 should you have any questions.

We appreciate your time and continued contribution to the work of the Committee.

Sincerely,

ROBERT C. “BOBBY” SCOTT

Chairman

Enclosure
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Committee on Education and Labor
Subcommittee on Health, Employment, Labor & Pensions Hearing

“Protecting the Right to Organize Act: Deterring Unfair Labor Practices”

Wednesday, May 8, 2019
2:00 p.m.

Chairman Robert C. “Bobby” Scott (VA)

L

Mr. Pearce, as your testimony notes, the 2002 U.S. Supreme Court decision in Hoffman
Plastic Compounds v. NLRB prevents the National Labor Relations Board (NLRB) from
ordering back-pay and reinstatement for undocumented workers. This ruling prohibits
the NLRB from effectively remedying illegal actions taken by corporations in violation
of workers’ rights under the Act.
a. How does the Hoffiman Plastics decision undermine documented and
undocumented workers’ ability to exercise their rights under the National Labor

Relations Act (NLRA)?

b. How does the current law creative an incentive for employers to violate the
NLRA?

¢. How would the PRO Act address the problems caused by Hoffiman Plastic
Compounds?

Rep. Suzanne Bonamici (OR)

L

Mr. Pearce, the National Labor Relations Act also protects the right to engage in “other
concerted activities,” which previously included the right to pursue joint, class, or
collective claims to seek recourse for employment disputes. In Epic Systems v. Lewis, the
Supreme Court held that employers may use mandatory arbitration agreements to prevent
workers from bringing joint, class, or collective claims against their employers for wage
theft, discrimination, harassment, or other workplace violations.

What was the intent of protecting “concerted activities” in the NLRA, and how would
reversing the Epic Systems v. Lewis decision protect workers’ ability to seek recourse for
employment violations?

Rep. Haley M. Stevens (MI)

1. Mr. Pearce, as you know, when an employee gets fired for organizing activity, their
case before the NLRB proceeds while the employee is out of a job. What problems
does the NLRA foster when it provides that the NLRB must file for injunctive relief
when the union violates the law, but does not require the NLRB to do so when an
employer unlawfully fires an employee?
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Mr. Jim Staus
442 Parkwood Road
Pittsburgh, PA 15210

Dear Mr, Staus:

COMMITTEE ON EDUCATION
AND LABOR

U.S. HOUSE OF REPRESENTATIVES
2176 RAYBURN HOUSE OFFICE BUILDING
WASHINGTON, DC 20515-6100

May 16,2019

MINORITY MEMRERS:

VIRGINIA FOXX, NORTH CARCLINA,
Ranking Member

DAVID P. RO, TENNESSEE
GLENN THOMPSON, PENRYSLVAMIA
TIM WALBERG, MICHIGAN

BRETT GUTHRIE, KENTUCKY
SRADLEY BYRNE, ALABAMA
GLENN GROTHMAN, WISCONSIN
ELISE M. STEFANIK, NEW YORK
RICK W, ALLEN, GEORGIA
FRANGIS ROONEY, FLORIDA
LLOYD SMUCKER, PENNSYLVANIA
JiM BANKS, INDIANA

MARK WALKER, NORTH CAROLINA
JAMES COMER, KENTUCKY

BEN CUNE, VIRGINIA

RUSS FULCHER, IDANO

VAN TAYLOR, TEXAS

STEVEN WATKINS, KANSAS

RON WRIGHT, TEXA

‘DANIEL MEUSER, PENNSYLVANIA
WILLIAM R. TREMONS. IV, SOUTH GAROLINA
DUSTY JOHNSON, SOLTH DAKOTA

I would like to thank you for testifying at the May 8, 2019, Subcommittee on Health, Education,
Labor, and Pensions hearing on “The Protecting the Right to Organize Act: Deterring Unfair

Labor Practices.”

Please find enclosed additional questions submitted by Committee members following the
hearing. Please provide a written response no later than Thursday, May 30, 2019, for inclusion
in the official hearing record. Your responses should be sent to Kyle deCant of the Committee
staff. He can be contacted at the main number 202-225-3725 should you have any questions.

We appreciate your time and continued contribution to the work of the Committee.

Sincerely,

ROBERT C. “BOBBY” SCOTT

Chairman

Enclosure
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Committee on Education and Labor
Subcommittee on Health, Employment, Labor & Pensions Hearing
“Protecting the Right to Organize Act: Deterring Unfair Labor Practices”
Wednesday, May 8, 2019
2:00 p.m.

Rep. Haley M. Stevens (MI)

1. Mr, Staus, we know that far too many workers are not aware of their rights in the
workplace. In fact, current law does not require companies post any kind of notice
informing employees about their rights under the National Labor Relations Act. How did
you become aware of your workplace rights?
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President
AFL-CIO
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Washington, D.C. 20005

Dear Mr, Trumka:

MINORITY MEMBERS:
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I would like to thank you for testifying at the May 8, 2019, Subcommittee on Health, Education,
Labor, and Pensions hearing on “The Protecting the Right 1o Organize Act: Deterring Unfair

Labor Practices.”

Please find enclosed additional questions submitted by Committee members following the
hearing. Please provide a written response no later than Thursday, May 30, 2019, for inclusion
in the official hearing record. Your responses should be sent to Kyle deCant of the Committee
staff. He can be contacted at the main number 202-225-3725 should you have any questions.

We appreciate your time and continued contribution to the work of the Commiittee.

Sincerely,

ROBERT C. “BOBBY” SCOTT

Chairman

Enclosure
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Committee on Education and Labor
Subcommittee on Health, Employment, Labor & Pensions Hearing
“Protecting the Right to Organize Act: Deterring Unfuir Labor Practices”
Wednesday, May 8, 2019
2:00 p.m.

Chairman Robert C. “Bobby” Scott (VA)

1. Mr. Trumka, when employees vote on union representation, the employer is not on the
ballot. Despite this, National Labor Relations Board (NLRB) regulations currently
designate the employer as a “party” to the election, which allows them to intervene and
litigate in NLRB election proceedings.

o How does this practice undermine workers’ right to have a fair election?
o What are some of the ways that employers use their standing in pre-election
hearings to affect the outcome of the election?

2. Mr, Trumka, in 20186, the Department of Labor issued a final rule reinstating the
requirement that employers and consultants must report both direct and indirect
persuader activity under the Labor Management Reporting and Disclosure Act.

o By codifying this rule, how does the PRO Act foster transparency during union
organizing elections?

o By codifying this rule, would the PRO Act interfere with attorney-client
privilege?

Rep. Suzanne Bonamici (OR)

1. Mr. Trumka, more workers would join a union if given the choice, but many fear
retaliation for supporting or engaging in organizing efforts. According to a study from the
Economic Policy Institute, companies threaten to close shop in 57% of union
representation elections. In 34% of representation elections, employers fire workers who
are organizing during a union election. In 47% of representation elections, employers
threaten to cut wages and benefits for workers if employees unionize. And in 54% of
representation elections, employers use captive audience meetings to interrogate workers
about their union support.

Under the National Labor Relations Act, these unacceptable tactics to intimidate, coerce,
or fire workers involved in union organizing are illegal, but the penalties are insufficient,
The current law does not require companies to post notices informing workers about their
rights under the NLRA, and many workers are not aware of their right to join a union.

How does the PRO Act help workers access more information about their rights to union
representation?
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Rep. Haley M. Stevens (M1

I

Mr. Trumka, according to Bloomberg Law, in 2018 the National Labor Relations Board
oversaw the fewest number of union elections since Bloomberg began keeping track.
However, when workers had the opportunity to have union elections during that year they
voted for a union 70 percent of the time. Does this mean the system is adequately
representing workers?

Mr. Trumka, you mentioned in your testimony that unions secure better wages for all
types of working people. Can you describe how, and whether unions also raise wages for
nonunion workers?
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Philip A, Miscimarra Responses to Questions for the Record
May 30, 2019
Subcommittee on Health, Employment, Labor and Pensions
Committee on Education and Labor
United States House of Representatives

Hearing on H.R. 2474 (May 8, 2019)
“The Protecting the Right to Organize Act: Deterring Unfair Labor Practices”

Questions Submitted by Representative Russ Fulcher (Idaho):

1. Mr. Miscimarra, what assurances do we have in this bill that imposing H.R. 2474's definition
of joint-employer won't lead to shutting out individuals who want to start a franchise because a
company doesn’t want to take on the liability of their future workers? Could the bill's definition
of joint-employer make it more difficult to become a franchisee?

RESPONSE: One provision in H.R. 2474 would modify the “employer” definition contained in
Section 2(2) of the National Labor Relations Act (“NLRA") by providing that two or more
entities would be a joint “employer” if they codetermine or share “control” over essential
employment terms or conditions, with the further indication that “indirect” control, and
“reserved” potential control {even if never exercised) could result in joint employer status. In
this respect, the bill would codify much of the NLRB majority opinion in Browning-Ferris
Industries, 362 NLRB 1599 (2015), reversed and remanded in part, 911 F.3d 1195 (D.C. Cir. 2018).
This expansive definition of joint “employer” status would have a significant potential deterrent
effect on franchise arrangements because, under FLR. 2474, (i) there would be significant
uncertainty regarding whether the “employer” would be the franchisee, on the one hand, or the
franchisee and franchisor together, on the other hand; (i) based on findings that many
franchisees and franchisors would be joint employers (consistent with H.R. 2474's expansion of
joint employer status), many franchisees would be deprived of the type of independent
decision-making that is normally associated with ownership of a franchise; and (iii) H.R. 2474
would create a risk that a franchisor would be considered a joint employer together with each of
its franchisees, which would nullify the protection that existing law affords neutral employers,
including franchisees, from secondary picketing and other secondary threats, coercion and
restraint based on labor disputes that do not directly involve the franchisee,

2. Mr. Miscimarra, could H.R. 2474’s definition of joint-employer potentially lead to higher
operational, labor, and compliance costs for franchisees?

RESPONSE: Yes, it is likely that H.R. 2474’s expanded definition of joint employer status would
promete higher operational, labor, and compliance costs for franchisees. The uncertainty
associated with HLR. 2474’s joint employer definition — and questions regarding whether a
particular franchisee is a separate employer, on the one hand, or a joint employer together with
the franchisor, on the other hand ~ would hamper the ability of a franchisee to make
employment-related decisions without significant involvement of the franchisor. Moreover, it is
likely that disputes regarding the potential joint employer status of a franchisee and/or
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franchisor would entail burdensome, expensive and time-consuming litigation. For example,
one joint-employer case decided by the NLRB involving CNN America, Inc., 361 NLRB 439
(2014), enforcement denied in part, 865 F.3d 740 (D.C. Cir. 2017), resulted in more than 10 years of
litigation before the NLRB and the courts, including 82 hearing days, more than 1,300 exhibits,
and a transcript exceeding 16,000 pages. See CNN America, Inc., 361 NLRB at 468 (Member
Miscimarra, concurring in part and dissenting in part). Similarly, joint employer litigation
involving McDonald's USA, LLC and numerous McDonald’s franchisees involved more than
150 days of hearing. See McDonald’s USA, LLC, Case Nos. 02-CA-093893 et al. (July 17, 2018)
(ALJ’s opinion). Other higher operational, labor, and compliance costs for franchisees would
be associated with the considerations referenced in my response to question 1 above.

3. Mr. Miscimarra, the Society for Human Resource Management (SHRM) has cited a 2015
Labor Institute study that showed the union win rate is nearly 90 percent if the election occurs
over two weeks or less. SHRM calls for reforming union elections to provide more time and
transparency for workers to hear both sides. H.R. 2474 would do the opposite, codifying the
rule that reduces time between when a union election is called and when the vote occurs.
Wouldn't having more time between when an election is called and when the vote occurs help
workers obtain more information from both sides before making such a consequential decision
affecting their work, their take-home pay, and their livelihood?

RESPONSE: H.R. 2474 would codify aspects of the Election Rule adopted by the National Labor
Relations Board ("NLRB”) in 2014, which significantly accelerated the timeframe within which
the NLRB conducts union representation elections. For this reason, among others, former
NLRB Member Harry I Johnson ITf and I disagreed with the NLRB’s 2014 Election Rule. See 79
Fed. Reg. 74308, 74430-74460 (2014) (dissenting views of Members Miscimarra and Johnson). In
one case — European Imports, Inc., 365 NLRB No. 41 (2017) — the timetable prescribed in the
Election Rule provided for an NLRB Notice of Election that gave certain employees only three
days’ notice of their participation in a union representation election. Id., slip op. at 1-4 (Acting
Chairman Miscimarra, dissenting).

Union representation elections involve important issues, and the NLRB and the courts have
consistently recognized the right of employees, unions and employers to engage in protected
speech regarding election issues. When the Landrum-Griffin Act amendments to the NLRA
were under consideration in 1959, then-Senator John F. Kennedy chaired the Conference
Committee, and he stated that a period of at least 30 days was required between the filing of a
representation petition and the resulting election to “safeguard against rushing employees into
an election where they are unfamiliar with the issues.” 105 Conf. Rec. 5361 (1959), reprinted in 2
NLRB, Legislative History of the Labor Management Reporting and Disclosure Act (“LMRDA
Hist.”) 1024. See also 105 Cong. Rec. 5770 (1959), reprinted in 2 LMRDA Hist. 1085 (statement of
Sen. Kennedy); HR. Rep. 86-741, at 25 (1959), reprinted in 1 LMRDA Hist. 783 (minimum 30-day
pre-election period was designed to “guard[] against ‘quickie’ elections”). Accordingly,
believe it is important for employees to have a reasonable minimum period - involving at least
30 to 35 days from petition-filing to an election — in which employees can become familiar with
union- and election-related issues before employees participate in a union representation
election. See 79 Fed. Reg. at 74459 (2014) (dissenting views of Members Miscimarra and

2.
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Johnson) (“We believe it would be reasonable to have a minimum guideline time period
between 30 and 35 days from petition-filing to election. This would be consistent with the
indications that Congress intended that employees should have no fewer than 30 days between
petition-filing and an election to become familiar with relevant issues.”).

4. Mr. Miscimarra, given your testimony on the impact of automation, what suggested labor
law or regulatory changes would you suggest to provide relief to those who want to be self-
employed in the “gig” economy? In other words, what technical fixes can be made to labor
laws that would offer more flexibility and opportunity for independent entrepreneurship?

RESPONSE: I believe two aspects of labor and employment regulation are important based on
the impact of advances in robotics, self-driving vehicles, artificial intelligence and other types of
automation and technological changes.

First, the prospect of ongoing dramatic technological changes creates a greater need than has
previously existed for policymakers to focus on ways to increase the efficiency and decrease the
costs associated with employment regulation in the U.S. In this respect, I believe H.R. 2474 will
increase employment-related costs and conflict which, in turn, will inevitably tend to increase
employer investment in new technology rather than people.

Second, in relation to flexibility and the opportunity for independent entrepreneurship, I
believe it is important to preserve the traditional concept of “independent contractor” status,
consistent with the existing exclusion of independent contractors from the NLRA's definition of
“employee” set forth in Section 2(3) of the NLRA, and which the NLRB and Court of Appeals
for the D.C. Cir. gave effect in SuperShuttle DFW, Inc., 367 NLRB No. 75 (2019) and FedEx Home
Delivery v. NLRB, 849 F.3d 1123 (D.C. Cir. 2017), respectively.

-3-
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ANSWERS TO QUESTIONS FOR THE RECORD
MARK GASTON PEARCE

Chairman Robert C. “Bobby” Seott (VA)

1. Mr. Pearce, as your testimony notes, the 2002 U.S. Supreme Court decision in Hoffinan
Plastic Compounds v. NLRB prevents the National Labor Relations Board (NLRB) from
ordering back-pay and reinstatement for undocumented workers. This ruling prohibits
the NLRB from effectively remedying illegal actions taken by corporations in violation
of workers’ rights under the Act.

a.

a. How does the Hoffman Plastics decision undermine documented and

undocumented workers’ ability to exercise their rights under the National Labor
Relations Act (NLRA)?

. How does the current law creative an incentive for employers to violate the

NLRA?
How would the PRO Act address the problems caused by Hoffinan Plastic
Compounds?

In Sure-Tan, Inc. v. NLRB, 467 U.S. 883, 892 (1984), the Supreme Court held that
undocumented workers are “employees” within the scope of Section 2(3) of the
Act. However, in Hoffman Plastic Compounds, Inc. v. NLRB, 535 U.S. 137
(2002), also made it clear that Board lacked “remedial discretion” to award
backpay to an undocumented worker who, in contravention of the Immigration
Reform and Control Act (IRCA), had presented invalid work-authorization
documents to obtain employment. The Court’s decision in Hoffman Plastics
affects both documented and undocumented workers’ ability to exercise their
rights. By allowing employers to discriminate against undocumented workers who
engage in protected concerted activity or try to organize unions without facing
financial consequences, collective action becomes much riskier for all involved, as
employers can pit one group of workers against the other.

In Hoffiman Plastics, the Supreme Court has created a perverse incentive for
unscrupulous employers to violate the NLRA by holding that the NLRB is
prevented from awarding back pay to undocumented workers who are fired in
violation of the law. While a respondent may be found liable for such unlawful
conduct, victimized undocumented employees are prohibited from receiving the
make-whole remedies of back pay and/or reinstatement, which are commonly
ordered as a remedy for such violations of the law. Consequently, because of the
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limitations in the statute, violators are merely obliged to post a notice committing
to cease and desist from such conduct. This is tantamount to a slap on the wrist of
flagrant violators of the law. It also punishes honest employers, whose efforts to
pay a living wage give wrongdoers an unfair advantage.

¢. Hoffman Plastics also creates a major disincentive to victimized workers and those
with critical investigative information to file unfair labor practice charges and/or
participate in the investigation of an unfair labor practice charge. The NLRA is
not a self-enforcing statute. The NLRB can only act on unfair labor practice
allegations presented in the form of a charge filing. Workers are not willing to
come forward with such filings when they know that, under the best of
circumstances, there will be minimal sanctions for their employer’s wrongdoing,
yet major consequences for the victim. Such consequences include no backpay
award and a high likelihood of deportation. Accordingly, the NLRB’s ability to
enforce the Act is neutralized.

The PRO Act would restore equity in the workplace by making sure all workers
enjoy the full protections of the NLRA when they are on the job. By ensuring that
backpay awards are available to all workers who suffer unfair labor practices, the
PRO Act also ensures that there is an appropriate deterrent that will provide a
strong incentive to all employers to comply with both labor and immigration law.

Rep. Suzanne Bonamici (OR}

1. Mr. Pearce, the National Labor Relations Act also protects the right to engage in “other
concerted activities,” which previously included the right to pursue joint, class, or
collective claims to seek recourse for employment disputes. In Epic Systems v. Lewis, the
Supreme Court held that employers may use mandatory arbitration agreements to
prevent workers from bringing joint, class, or collective claims against their employers
for wage theft, discrimination, harassment, or other workplace violations.

What was the intent of protecting “concerted activities” in the NLRA, and how would
reversing the Epic Systems v. Lewis decision protect workers’ ability to seek recourse for
employment violations?

Section 7 of the National Labor Relations Act provides that employees “shall have the right
to self-organization, to form, join, or assist labor organizations, to bargain collectively
through representatives of their own choosing, and to engage in other concerted activities for
the purpose of collective bargaining or other mutual aid or protection.” 29 U.S.C. § 157. By
including “other concerted activities” in Section 7, Congress intended to ensure that
whenever workers stand together to improve their working conditions, they are protected
from retaliation, See, e.g., Eastex, Inc. v. NLRB, 437 U.S. 556, 565 (1978) (“The 74th
Congress knew well enough that labor’s cause often is advanced on fronts other than
collective bargaining and grievance settlement within the immediate employment context. It
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recognized this fact by choosing, as the language of § 7 makes clear, to protect concerted
activities for the somewhat broader purpose of ‘mutual aid or protection” as well as for the
narrower purposes of ‘self-organization’ and ‘collective bargaining.”).

During my time as Chairman, the Board found that employers may not require employees to
waive their rights to engage in class or collective actions to pursue employment claims as a
condition of employment in the cases D.R. Horton, Inc., 357 NLRB 2277 (2012) and
Murphy Oil USA, Inc., 361 NLRB 774 (2014). In Epic Systems v. Lewis, 138 8. Ct. 1612,
584 U.S. __ (2018), the Supreme Court reversed, opening the door to the underenforcement
of many state and federal statutes designed to advance workers” interests. Moreover, the
Supreme Court in Epic Systems seemingly limited the definition of concerted activity in a
manner not intended by the framers of the NLRA. The PRO Act would restore workers’
rights to pursue such claims and to stand together to protect themselves and each other when
they have been wronged at work. By reversing the Court’s decision in Epic Systems, the
PRO Act would empower workers to join together to protect themselves and each other and
to seek vindication when they have been wronged at work, just as Congress originally
intended by including broad protective language in Section 7.

Rep. Haley E. Stevens (MI

1. Mr. Pearce, as you know, when an employee gets fired for organizing activity, their
case before the NLRB proceeds while the employee is out of a job. What problems
does the NLRA foster when it provides that the NLRB must file for injunctive relief
when the union violates the law, but does not require the NLRB to do so when an
employer unlawfully fires an employee?

The Act currently gives the Board significant discretion in deciding whether to pursue
Section 10(j) injunctions to put workers who are unlawfully fired back on the job. This
discretion has consequences. During my years as Chairman, the Board authorized an
average of 43 injunctions per year, but as of fiscal year 2018, the Board only authorized
22 injunctions—about half as many.

The Act authorizes mandatory injunctions for certain union unfair labor practices in
Section 10(]) because the framers of the Taft-Hartley Amendments thought those
practices were particularly severe and warranted swift action. In my experience, workers
who are unlawfully fired experience significant hardship that cannot be adequately
redressed later. Quick action to restore the status quo ante is much more effective than a
remedy after the fact. When workers are fired for union activity, employers can cut
organizing efforts short and can engage in delay tactics that effectively thwart the
campaign because other workers see the consequences of supporting the union.
Mandatory injunctions would create a better deterrent and help make others in the
workplace feel empowered to exercise their rights. I commend the PRO Act for
attempting to create greater parity and predictability by making injunctive relief in the
event of employer unfair labor practices mandatory in a greater number of cases.
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Question for the Record
Committee on Education and Labor Subcommittee on Health, Employment, Labor &
Pensions Hearing “Protecting the Right to Organize Act: Deterring Unfair Labor
Practices” Wednesday, May §, 2019 2:00 p.m.

From Representative Haley E. Stevens (MI)

Mr. Staus, we know that far too many workers are not aware of their rights in the
workplace. In fact, current law does not require companies post any kind of notice
informing employees about their rights under the National Labor Relations Act. How did
you become aware of your workplace rights?

I'm from Pittsburgh. In my region everyone knows that the way dangerous, low-paying steel jobs
became middle class jobs was through the union. If workers came together, I knew that things
could get better at my job at the hospital too.

But not everyone is from a town like Pittsburgh with a legacy of strong unions. Not everyone
knows about their rights at work.

The PRO Act would help level the playing field for working people through common sense
changes like requiring employers to post notices that inform workers of their rights under the
National Labor Relations Act.

Right now union support is at a fifteen year high. More than 6 in 10 Americans view unions
favorably.! But despite this strong support, less than 11% of working people have a voice in the
decisions that affect them at work and in their communities through a union.?

Working people want union representation, but our workplace laws are stacked against us.

Too often big businesses like the University of Pittsburgh Medical Center (UPMC) get away
with illegally firing people like me simply for speaking up at work about having a voice on the
job.

We need bills like the PRO Act to become law. In addition to making working people more
aware of their rights, this bill would authorize stronger penalties so profitable companies will
think twice about illegally firing people like me, and help make sure companies make things
right quickly when they break the law.

If the PRO Act had been in effect it would have made a real difference for me and my family and
my co-workers too.

I urge the members of this Committee to support the PRO Act and act quickly to pass this bill,

! hitps://news. gallup.com/poll/241679/1abor-union-approval-steady-vear-high.aspx
2 hups://www bls. gov/news release/union2.nr0.htm
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May 30, 2019

The Honorable Robert C. “Bobby” Scott, Chairman
Committee on Education and Labor

United States House of Representatives
Washington, D.C. 201515

Re: Protect the Right to Organize (PRO) Act
Dear Representative Scott:

Below please find my answers to the questions you posed to me by letter date
May 23, 2019.

Chairman Robert C. “Bobby” Scott (VA)

Question: Mr, Trumka, when employees vote on union representation, the
employer is not on the ballot. Despite this, National Labor Relations Board
(NLRB) regulations currently designate the employer as a “party” to the election,
which atlows them to intervene and litigate in NLRB election proceedings. How
does this practice undermine workers’ right to have a fair election? What are
some of the ways that employers use their standing in pre-election hearings to
affect the outcome of the election?

Answer: A representation election determines whether employees wish to be
represented in collective bargaining with their employer and, if so, by what labor
organizations. If selected, that labor organization will sit across the table in
bargain with the employer, While the employer may have an interest in whether
employees are represented and by whom, just like Canada may have an interest in
who represents U.S, citizens during trade negotiations, the interest is not a legally
protected interest.

Employers who oppose employee representation have exploited their status as
parties to the pre-election hearing to undermine workers’ rights using two
primary tactics. First, employers use the hearing to delay the election in order to
gain time to campaign-again representation. They do this by raising objections to
the scope of the unit or eligibility of individual employees solely for purposes of
delay. Second, employers use the hearing to chailenge the bargaining unit
described in the petition not because it is not an appropriate unit and not because
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it will be difficult for the employer to bargain with employees in the unit, but in order to
gerrymander the unit in a manner likely to make a vote for representation less likely. Combined,
those tactics place employees between a rock and a hard place as they must either litigate the
issues raised by the employer with the resulting lengthy delay in obtaining a vote or concede to
the employer’s demand for a gerrymandered unit.

Question: Mr. Trumka, in 2016, the Department of Labor issued a final rule reinstating the
requirement that employers and consultants must report both direct and indirect persuader
activity under the Labor Management Reporting and Disclosure Act. By codifying this rule, how
does the PRO Act foster transparency during union organizing ¢lections? By codifying this rule,
would the PRO Act interfere with attorney-client privilege?

Answer: The modus operandi of the typical union buster was well described by Martin Jay
Levitt in his Confessions of a Union Buster 10 (1993): “The entire campaign . . . will be run
through your foremen. I'll be their mentor, their coach. I'll teach them what to say and make
sure they say it. But I’l} stay in the background.” Section 202 of the Labor Management
Reporting and Disclosure Act requires persons engaged in such persuader activity to file reports,
but from time-to-time, the Department of Labor has interpreted the so-called advice exception to
allow consultants, such as Levitt, to escape reporting simply by staying behind the scenes. Itis
obviously pertinent for employees to know whether the message they are hearing from their
supervisors and managers is a canned presentation devised by an expert in defeating organizing
campaigns. The PRO Act codifies an interpretation of the advice exception that requires
consultants to report their behind the scenes scripting of antiunion campaigns. This
interpretation of the advice exception does not require reporting privileged attorney-client
communications.

Rep. Suzanne Bonamici {OR)

Question: Mr. Trumka, more workers would join a union if given the choice, but many fear
retaliation for supporting or engaging in organizing efforts. According to a study from the
Economic Policy Institute, companies threaten to close shop in 57% of union representation
elections. In 34% of representation elections, employers fire workers who are organizing during
a union election. In 47% of representation elections, employers threaten to cut wages and
benefits for workers if employees unionize. And in 54% of representation elections, employers
use captive audience meetings to interrogate workers about their union support. Under the
National Labor Relations Act, these unacceptable tactics to intimidate, coerce, or fire workers
involved in union organizing are illegal, but the penalties are insufficient. The current law does
not require companies to post notices informing workers about their rights under the NLRA, and
many workers are not aware of their right to join a union. How does the PRO Act help workers
access more information about their rights to union representation?
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Answer: Survey data demonstrates that people who have the most knowledge about unions and
collective bargaining ~ union members and their families - have the most favorable view of
unions. But increasingly people do not have any direct experience with unions and thus do not
understand what unions do or that they have a right to join a union and engage in collective
bargaining. People are afraid based on the statistics you cite. The PRO Act would remedy this
lack of information by requiring employers to post a notice, both physically and electronically,
describing employees’ “rights and protections” under the Act. This would simply put labor law
rights on par with rights under the Fair Labor Standards Act and other statutes that already

impose such a notice posting requirement.

Rep. Haley E. Stevens (M}

Question: Mr. Trumka, according to Bloomberg Law, in 2018 the National Labor Relations
Board oversaw the fewest number of union elections since Bloomberg began keeping track.
However, when workers had the opportunity to have union elections during that year they voted
for a union 70 percent of the time. Does this mean the system is adequately representing
workers?

Answer: Most definitely not. Survey data shows people are increasingly favorable toward
unions and that more and more people say they would vote for union representation, yet the
number of people achieving union representation through NLRB election is falling. The system
is broken. Fewer and fewer petitions are being filed because employees fear being subjected to
retaliation, captive audience meetings, and other unlawful and unfair tactics currently permitted
in the election process.

Question: Mr. Trumka, you mentioned in your testimony that unions secure better wages for all
types of working people. Can you describe how and whether unions also raise wages for
nonunion workers?

Answer: That happens in three primary ways. First, when unions bargain for higher wages and
better benefits for those they represent, there is a “spillover effect” on unrepresented workers. In
order to compete for skilled workers in an effort to convince their employees not to unionize,
non-union employers raise their wages and improve their benefits to match their union
competitors. Professor Jake Rosenfeld of Washington University found that if union density had
held steady between 1979 and 2013, nonunion men working in the private-sector would have
earned $2,704 more per year. That represents the spillover effect. But, the weakening of that
effect caused by the decline of union density cost $40.2 million nonunion private-sector men
$2.1 billion dollars in lost wages or $109 billion per year.
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Second, collective bargaining has produced innovative benefit plans, scheduling practices, and
other humane personne! practices that have subsequently spread to non-union workplaces.

Finally, unions have historically been the primary backers of a range of employment laws that
apply to all workers, from the minimum wage, to occupational safety and health, to equal
employment opportunity. Without unions, no employees would enjoy those protections.
Thank you for the opportunity to provide further information about this critical legislation.
Sincerely,

Richard L. Trumka ‘

President

RLT/CB/1s

[Whereupon, at 4:38 p.m., the subcommittee was adjourned.]

O
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